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INTRODUCTORY REMARKS. 


To render more eaſy the practical parts of our 
Law, and in ſome meaſure to remove thoſe cauſes 
of error ariſing from unacquaintance with form, is a 
matter of conſiderable importance; eſpecially as no 
knowledge derived from theory alone can ſupply 
the defect. In this view, ſeveral books of merit 
have been publiſhed ; ſome of them containing 
ſtyles of deeds uſed by the moſt approved writers, 
for tranſmitting real or perſonal property; others, 
the ſtyles of letters paſſing under the Signet; and 
others, concerning the forms of judicial procedure 
in actions, as well before the ſupreme as inferior 
courts, with ſuch practical obſervations as ſeemed 
neceſſary. After ſo much already written, in a 
manner . both judicious and comprehenſive, the 
ſobject may almoſt be conſidered as exhauſted, and 
any thing further of this kind may by many be 
held ſuperfluous, 


A 
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Whilſt others, however, have executed ſucceſs- 
fully the more important parts, there is one branch 
in the proceedings before the Court of Seſſion, 
concerning the forms of incidental and ſummary 
petitions, which has been hitherto omitted, or very 
ſlightly treated of; either as being conſidered too 
minute to enter into any general ſyſtem, or from 
an idea, perhaps, that petitions cannot well admit 
of a particular form, but muſt be regulated by the 
circumſtances of each caſe; and that, in general, 
the form may eaſily be traced from the relative ſta- 
tutes or acts of ſederunt. So far indeed it may be 
admitted, that no implicit reliance is due to forms, 
which, however accurate, muſt vary with circum- 
ſtances, and can only in ſome degree ſupply the 


place of practice to thoſe leſs verſant in buſineſs; 


yet, if many of the petitions referred to, with the 
remits, and other circumſtances concerning them, 
depend upon the practice of Court, and do not re- 
late to any particular ſtatute or act of ſederunt; if 
it has likewiſe been a complaint, that from defect 
of form, the knowledge of Parliament Houſe buſi- 
neſs can only be gained by long experience; and 
if a perſon, whilſt he conlults authorities upon any 
point, would alſo wiſh to ſee what in ſimilar caſes 
is the uſual form or practice regarding it; then, 
with ſubmiſſion, . a treatiſe of this nature cannot be 
altogether uſeleſs, For, as in all proceſſes of rank- 
ing and ſale, proceedings under the late bankrupt 
act, and many others, applications to Court entire- 
ly ſimilar, are continually occurring, theſe are thereby 
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ſo much reduced to a ſet form, that any conſiderable 
departure from it in ordinary caſes would appear in- 
conſiſtent, Hence, errors as to form are often com- 
plained of in Court, and forms of incidental peti- 
tions are daily ſought after. It is with intention, 
therefore, of more fully explaining and exemplify- 
ing theſe, that the preſent publication is offered, 
which may ſo far be conſidered as ſupplementary 
to the forms of proceſs already extant; and it is hoped 
from the examples here to be given, that ſeveral 
particulars in the proceedings before the Court will 
be illuſtrated, which cannot ſo well appear from a 
general form of proceſs. How far the purpoſes in- 
tended may be accompliſhed, remains with others 
to judge, Being made up from copies of petitions 
given in to Court, of approved form, and collected 
originally for private utility, during a courſe of years, 
this circumſtance, though excluding any merit of 
compoſition, may aid the performance in another re- 


ſpect, as not taken from theory, but caſes in prac- 
tice. | 
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ice. 


GENERAL DIVISION. 


IxcibzxTAl. Petitions relating to ſome point of 
form, or occurrence in a cauſe, are well known as 
diſtinguiſhed from petitions reclaiming againſt an 
interlocutor upon the merits ; and Summary Peti- 
tions are here underſtood to comprehend ſuch as 
do not ariſe incidentally in any other proceſs, but 
are themſelves the foundation of a proceſs, or of 
certain ſubſequent proceedings in the Inner Houſe; 
which, from their nature, generally require and re- 
ceive greater diſpatch than cauſes originating by 
ſummons, ſuſpenſion, or advocation in the Outer 
Houſe, which, where parties are diffatisfied with 
the Ordinary's judgment, come afterwards in the 
uſual courſe by rcclaiming petition before the 
Court. | 

In treating of this ſubject, it is propoſed, 

I. To give examples of the different incidental 
petitions occurring in proceſſes of ranking and 
ſale. 


II. Of thoſe occurring under the late bankrupt 
act. 
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III. Of ſundry miſcellaneous or detached inci- 
dental applications ariſing in practice before the 
Court, which cannot be reduced under any par- 
ticular claſs: And, 

IV. Of ſummary petitions ; adding occaſionally 
through the whole ſuch remarks in point of form 
or otherwiſe, as might perhaps Þe held too minute 
for enlarging upon in a general form of procels, 
though not improper to be noticed in a ſeparate 
treatiſe, For further illuſtration, the uſual inter- 
locutors and remits of Court are ſubjoined; and the 
relative aQs of parliament or of ſederunt, where 
theſe occur, are appealed to, that every perſon may 
be better enabled to judge how far the form adopt- 
ed in each caſe is proper, and may improve upon it 
to his own taſte, or make ſuch alterations as ex- 
pediency requires, in particular circumſtances, for 
which no general example can ſerve, MOT 


CHAPTER I. 


Of tucidental Petitions in Proceſſes of Rankin 
and Sale, 


Brronz a proceſs of ranking and ſale can be 
brought into Court, it is requiſite by 1681, ch, 17. 
that the creditors, at leaſt one or other of them, be 
in poſſeſſion of their debtor's eſtate. By this, however, 
in practice, ſeems rather to be underſtood the right 
to poſſeſs than the poſſeſſion itſelf. Thus, a decreet 
of mails and duties is held ſufficient poſſeſſion in 
terms of the ſtatute, while the natural and civil 
poſſeſſion, in effect may be, and from motives of leni- 
ty or neglect in the common agent often are, allowed 
to remain a conſiderable time in the hands or the 
bankrupt or his tenants, who, when called upon, 
may not only be unable to pay up their arrears, 
but may have run out the ground by bad manage- 
ment. In this manner, great part of the rents is 
Joſt, which, if regularly uplifted, might either be 
lent out at intereſt, or applied to Keep down the 
annualrent of preferable debts; and the fund for 
poſtponed creditors is thereby diminiſhed. 
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It ſeems therefore the duty of a common agent, 
without delay, to petition the Court, in name of 
that creditor at whoſe inſtance the ſale is brought, 
or of any other real creditor, to have the eſtate ſe- 
queſtrated, and a judicial faQtor appointed. 


I. Form of the Petition for ſequeſtration of a 
Bankrupt's Eſtate, 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 
The PETITION of A. B. 


* HUMBLY SHEWETH, 


Tuner the petitioner being a real creditor of D. 
by heritable bond and infeftment thereon, duly re- 
corded, brought a proceſs for ranking of his credi- 
tors, and ſale of his eſtate, which preſently depends 
before Lord as Ordinary. 

In this proceſs ſeveral intereſts have been pro- 
duced; and for the benefit of all concerned, it is 


* It is trivial, but in point of form may be obſerved, 
that if the petitioner be a Peer, the word Humbly is left out 
and in petitions where both Peers and Commoners happen to 


be parties, the words Sheweth and A ſheweth, are fre- 
quently uſed. 
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neceſſary that a factor ſhould be appointed by your 


Lordſhips, with power to uplift the rents, until a 
ſale can take place. 


May it therefore pleaſe your Lordſhips, to 
ſequeſtrate the lands of E. and others 
under ſale, which belonged to the ſaid 
D., and to remit to Lord , Ordi- 
nary in the ranking, or to any other of 
your Lordſhips number, to name a fac- 
tor with the uſual powers. 


According to juſtice, &c. 


5 INTERLOCU rok. 


The Lords having heard this petition, they 
ſequeſtrate the lands and eſtate within men- 
tioned, and remit to the Lord to name 
a factor thereon, with the uſual powers, he 
finding caution in terms of the act of ſede- 
runt; and with power to his Lordſhip to do 
therein as he ſhall ſee cauſe. 


Petitions for ſequeſtration are competent, not 
only in proceſſes of ranking and ſale, but in every 
caſe where it is doubtful in whom the property of 
lands is veſted, and where the ſubject has been 
brought under juriſdiction of the Court by the di 
ligence of creditors. When real creditors, how- 
ever, have already entered into poſſeſſion of the 
debtor's lands, and thereby become auſwerable to 
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all concerned for the proper management of the 
ſubjects, ſequeſtration has been refuſed, even though 
the debts due to them were brought under chal- 
lenge by other creditors. 3d Auguſt 1782, Buch- 
anans againſt Gray and Hall. 

A petition of the ahove form, or one in ſimilar 
terms, adapted in the narrative to the circumſtances 
of the caſe, being printed and put into the boxes, 
a written copy of it muſt be taken to the collector 
of the clerks dues, and have the clerks dues mark- 
ed paid by him. Then, after being ſigned by 
counſel, it mult be lodged with the clerk of proceſs 
before ſix o'clock in the evening preceding the day 
when it is to be moved in Court, It muſt 
alſo, before twelve o'clock of the day when boxed, 
or at leaſt twenty-two hours before being moved 
in Court, be intimated to all the agents for the - 
other treditors who have produced intereſts in the 
ranking. 

The form of intimation, which is the ſame in 


every incidental petition, may be ſeen from the 
following example. 


EDINBURGH, 17 
| Betwixt the hours of 10 and 12 forenoon, 
I E. F. clerk to G. writer to the ſignet, agent 
for the petitioner, did intimate to H, writer 
to the ſignet, agent for I,;—to K. writer in 
Edinburgh, agent for L. &c., being the whole 
creditors, beſides the petitioner, for whom 
intereſts have been produced in the ranking, 
B | 
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That copies of the foregoing petition were 
to be put into the Lords boxes this day, in 
order to be moved to-morrow. This I did 
by delivering to each of the above-named 
perſons a copy of the petition, with a note of 
intimation, to the effect foreſaid, ſubjoined ; 
before theſe witneſſes, A. B. 


A copy of this intimation is annexed to the 
printed petitions given into Court; but the prin- 


cipal certificate is put upon the clerks written co- 


py of the petition, and ſigned by the perſon in- 
timating, who ſhould alſo attend at adviſing, for 
the purpoſe, if neceſſary, of verifying his intima- 


tion, which, if improper, will not be received; and 


agents making irregular intimations, are liable in a 
fine of 5 s. to the poor. See acts of ſederunt 20th 
November 1740, 15th January 1741, and Zoth 
June 1743. 

By the ſaid act of ſederunt, 29th November 
1740, it is ordained, that when notice is given to 
any perſon as agent or advocate, for any perſon or 
perſons intereſted in ſuch petition, in caſe he be 


not agent or advocate for the party or parties 
io intereſted, he ſhall declare the ſame to the 
perſon or perſons giving the notice; and the giver 


of this notice ſhall mention ſuch refuſal of being a- 
gent oradyocate in the indorſement appointed to be 
made upon theſe petitions, and ſhall be ready at the 
time of moving the petition, to verify that the a- 
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or advocate for the party intereſted, otherwiſe 
ſuch notice ſhall not be held as legal. 

The Court further, by act of ſederunt, 1ith 
March 1766, declared that they would receive no 
incidental petitions requiring intimation, unleſs in- 
timated to the counſel or agent for thoſe concern- 
ed perſonally. | 
Here, in general, for avoiding repetition, it may 
be obſerved, that all incidental petitions (except- 
ing peckions for warrant to diſcuſs in reductions, 
and a very few others, whereof notice ſhall be 
taken in their place) require to be intimated : 
Thoſe in proceſſes of ranking and fale to the coun- 
ſel or agent for the common debtor, and all the o- 
ther creditors for whom intereſts have been pro- 
duced in the ranking: Thoſe under the bank- - 
rupt act by the advertiſements and ſervice, and by 
the proceedings which follow upon them, as di- 
rected by the act: Incidental petitions in other ca- 
ſes by intimation to the oppoſite party, and ſum- 
mary petitione by ſervice, or intimation upon the 
walls of the Parliament Houſe, and in the minute- 
book, as ſhall be ſhewn under that head. 

When the Court have, in manner before men- 
tioned, pronounced an interlocutor of ſequeſtration, 
the petition is to be tranſmitted from the Inner 
to the Outer Houſe clerk, and being then inrolled 
in the Ordinary's hand roll, he will appoint as fac- 
tor any proper perſon ſuggeſted by a motion from 
the petitioner's counſel at the bar ; upon which a 
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minute and interlocutor is made up by the clerk, 
1 and an act and factory is extracted in due courſe. 
{! By acts of ſederunt 17th July 1764, and 21ſt 
[| December 1765, neither petitions for /equeſtrations, 


| nor for money, are to be received after 25th July 
| for the Summer ſeſſion, or 20th February for the 
Winter ſeſſion, nor upon any of the five ſederunt 

| days immediately preceding the Chriſtmas receſs ; 


| and as the riſing of the Summer ſeſſion has been 
| changed from 11th Auguſt to 11th July, it is 


þ provided by act of ſederunt, 5th June 1790, that 
hi no ſuch petitions ſhould, in time coming, be re- 
ceived after 25th June for the ſummer ſeſſion. 
As the factor, when appointed, may in ſome 
caſes not be able to let the common debtor's whole 

_ eſtate at its former rent, and has no power of him- 
ſelf to lower it, he muſt therefore apply to the 
Court for authority to that efleQ. 


— 
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II. Petition by a Factor for authority to ſet part 
of the Common Debtors Eſtate at a reduced 


rent, 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 


The Petition of Factor 1 hon the Jequef 
trated 3 which belon ged to 


. HUMBLY SHEWETH, 


Tuer having brought before your 
Lordſhips a proceſs for ranking the creditors and 
ſale of the eſtate belonging to „the ſame 


was ſequeſtrated, and the petitioner appointed 
factor thereon, of this date, with the uſual 
powers. | 

That the lands of M. part of the eſtate under ſe- 


queſtration, are poſſeſſed by C. the preſent tenant, 
at a rent of L. 


Whitſunday firſt. 


„ bur his leaſe expires at 
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That after due intimation at the adjacent pa- 
riſh churches, for ſeveral Sundays preceding the 
day appointed for next year's ſet of | theſe lands, 
they were expoſed to public roup, in terms of the 
articles herewith produced, for one year from 
Whitſunday next, at the above rent of L. 


- 


Sterl. but no perſon having appeared to offer that 
ſum, the roup was adjourned, and it now becomes 
neceſſary to apply to your Lordſhips for a warrant 
to lower the upſet price, which it is humbly ſug- 
geſted, may be reduced to L. Sterl. 


May it therefore pleaſe your Lordſhips, 
to authoriſe the petitioner, after due 
intimation, to expoſe the beforemen- 
tioned lands to public roup, for 'one 
year after Whitſunday next, at the year- 

ly rent of L. „or ſuch other re- 
duced rent, as to your Lordſhips ſhall 
ſeem. reaſonable, 


According to juſtice, &c. a 


The interlocutor of Court will be in the terms 
prayed for, unleſs a difference occur in fixing the 
reduced rent. 


Before the late bankrupt act, when the ranking 
behoved to precede the ſale, and when conſequent- 
ly, bankrupt eſtates often remained for a number 
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of years unſold, inſtances ſometimes occurred, 
where preferable creditors getting into poſſeſſion, 
upon application to the Court, ſtating the cir- 
cumſtances of the caſe, and that the lands would 
yield a higher rent, and be kept under better ma- 
nagement, if ſet for a number of years, than if let 
from year to year, have been allowed to let them 
for ſeveral years together at an increaſed rent. 
This, for example, occurred in the ranking of 
Alcorn's creditors, anno 1780, where Mrs. Ward- 
law, a preferable heritable creditor in poſſeſſion, 
obtained warrant to ſet upon tack for 13 years; 
but ſince the late act allowing the ſale to precede 
the ranking, ſuch a meaſure can ſcarcely now, 
in any caſe, be neceſſary. 

Segqueſtrations in particular circumſtances have 
been recalled by the Court, and afterwards, upon - 
a change of theſe circumſtances, renewed, An 
example of the laſt kind may ſuffice for both. 


| 
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III. PETITIONrenewing a Sequeſtration which 
Had been formerly recalled, 


UN ro THE RIGHT HONOURABLE 
The Lords of Council and Seſſion, 


* 


The PETITION of — 


HUMBLY SHEWETH, 


Taar the petitioner having led an adjudication 


before your Lordſhips, of the lands of B. and o- 


thers lying in the county of „belonging to 
C. for conſiderable debts due by him to the pe- 
titioner; he thereupon brought a proceſs for rank- 
ing the creditors of the ſaid C. and ſale of his e- 
ſtate. | 

After the common interlocutor had been pro® 
nounced in the ſale, allowing a proof of the rental 
and value of the lands, the petitioner applied to 
your Lordſhips, ſetting forth that, as the eſtate was 
totally bankrupt, it was neceſſary the ſame ſhould 
be ſequeſtrated, and a factor appointed thereon, 
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Your Lordſhips accordingly, of this date, were 
pleaſed to ſequeſtrate the whole lands, and remit 
to Lord ——+—, Ordinary in the ranking, to ap- 
point a factor; upon which P. was appointed fac- 
tor with the uſual powers. 

In the mean time, a competition having ariſen 
between Mrs J. S. relict of A. C., the petitioner, 
and the other creditors of the ſaid deceaſed A. C. 
reſpecting the rents of the eſtate of B. during the 
lifetime of Mrs. J. S. which eſtate had belonged to 
her before her marriage; and it having been fi- 
nally found, that the liferent remained in Mrs. J. S. 
ſubject to a condition in favour of her children, 
they, of this date, applied to your Lordſhips, to 
recall the ſequeſtration, in ſo far as it extended over 
the lands and eſtate of B. which was done accor- 
dingly. 8 

That Mrs. C's, liferent ceaſed by her deceaſe in 
the month of laſt ; and the petitioner makes 
the preſent application to your Lordſhips, to have 
the ſequeſtration of the eſtate of B. renewed, and 
the ſaid P. appointed factor thereon. | 


May it therefore pleaſe your Lordfhips, of 
new to ſequeſtrate the lands and eſtate 
of B. now under ſale, and appoint the 
ſaid P. factor thereon, with the uſual 
powers; or, remit to Lord ———, 

Ordinary in the ranking, or any other 
C 
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of your Lordſhips number, to inquire 
into facts and report. 


According to juſtice, &c. 


In this and ſuch other caſes, the Court, before 
deciding upon the merits of the application, uſual- 
ly remit to the Ordinary to inquire into facts and 

report. 

Warrants are very frequently applied for againſt 
factors. upon ſequeſtrated eſtates, at the inſtance of 
preferable creditors, or of the common agent in 
the ranking. An example of petitions in } each 
caſe ſhall be given, 
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IV. Petition for a warrant on the Factor, at 


the inſtance of a preferable Creditor. 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſhon; 
The PETITION of 


HUMBLY SHEWETH, 


"Fas ſome time ago, a proceſs for ranking 
the creditors and fale of the eſtate of A. was 
brought before this Court, at the inſtance of C, 
wherein act and commiſſion was granted for prov- 
ing the rental and value of the eſtate; and the cre- 
ditors were ordained to produce their intereſts. 

That upon application of ——, your Lordſhips ſe- 
queſtrated the eſtate of B. under ſale, and D. was 
appointed faQtor thereon, who is now1n the courſe 
of uplifting the rents. 


That the petitioner is the firſt preferable credi- 


tor upon the eſtate, conform to heritable bond in 
his favours by , of date _—.., for IL. 


3 


payable at two terms in the year, Whitſunday and 
Martinmas, by equal portions, with ſuitable penalties 
C 2 


* 
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in caſe of failure; upon which bond he was infeft, 
of ſame date, in the ſaid eſtate of B. and his ſaſine 
ſtands duly recorded —— thereafter, 

The petitioner has produced this heritable bond 
and infeftment' as an intereſt in the ranking, by 
virtue whereof he will undoubtedly be preferred 
upon the price of the eſtate, when ſold; and for 
inſtructing his priority, there is herewith produced 
a ſearch of incumbrances affecting the eſtate, from 
whence it appears that none exiſted at the date of 


the petitioner's infeftment. 


That the petitioner's intereſt was regularly paid 
up to the — day of » ſince which time the 
rents have been retained by the tenants, or other- 
wiſe appropriated, and no part of the annualrents 
due to the petitioner has been recovered. In this 
fituation he is adviſed to apply to your Lordſhips 
for a warrant upon your factor, for payment of the 
bygone annualrents due to him ſince the ſaid 
— and for payment of the intereſt in time co- 
ming, ſo long as the eſtate ſhall remain unſold. 


May it therefore pleaſe your Lordſhips, to 
grant warrant to and ordain the ſaid 
factor upon the aforeſaid ſequeſtrated 
eſtate, out of the firſt and readieſt of 
the rents already recovered by him, or 
to be apliſted in time coming, to make 
payment to the petitioner of the annual- 
rent of the ſaid ſum of L.., from 
and ſince the ſaid — day of, and 
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in time coming, yearly, while the eſtate 
remains unſold, in terms of the herit- 
able bond ; or to remit to Lord '» 
Ordinary in the ranking, to inquire 
into facts and report. 


According to juſtice, &c. 


INTERLOCUTOR, 
The Lords having heard this petition, 


they remit to Lord , Ordinary in 


the ranking, to inquire into facts and re- 
port. | 


In conſequence of this interlocutor, the petition. 
is to be tranſmitted to the Outer Houſe clerk, and 
inrolled in the Ordinary's hand roll, for his firſt 
| ſide bar hour: Then a ſhort minute is made up 
by the clerk, reſuming the import of the petition; 
with which the Ordinary makes aviſandum, and 
reports it with the objections, if any be, to the 
Court, who, if the petition ſeems reaſonable, grant 
warrant agrecable to the prayer of it. 
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V. Petition for Warrant upon a Fuctor to the 


Common Agent, towards defrayi ying Expences 
of the Sale. | 


K ——ůr—r—rß—ßv5ßvb̃ 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſhon, 
The PETITION of 


HUMBLY SHEWETH, 


Tur a a proceſs for ranking the creditors of 
. and ſale of his eſtate, was lately brought 
before your Lordſhips, in which the petitioner was 
choſen common agent, and his nomination ap- 
proved of by Lord „Ordinary to the pro- 
ceſs. 

F That in this ranking, a proof of the rental has 
been adduced, acts for firſt and ſecond terms have 
been pronounced, decreet of certification has been 
extracted, and a ſtate of intereſts made up. 

That during the courſe of theſe proceedings, the 
petitioner has expended L. , excluſive of a- 
gency, conform to his account herewith produced, 


without hitherto receiving any ſum in part; and 
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as he will ſoon be put to conſiderable expence in 
taking out letters of publication and executing the 
fame, he hopes your Lordſhips will think it rea- 
ſonable to grant warrant upon the factor, for an in- 
terim ſum, towards defraying the expen ces alrea- 
dy diſburſed, and that may yet. be incurred in the 
foreſaid proceſs 


May it hb pleaſe your Lordſhips, to 
2 warrant to, and ordain ——, 

cor appointed by your Lordſhips up- 
on the ſequeſtrated eſtate of R. and o- 
thers. under ſale, to make payment to 
the petitioner of the ſum of L. 
Sterl. or ſuch other ſum as your Lord- 
ſhips ſhall think proper, towards de- 
fraying the expences of the foreſaid 
proceſs of ranking and ſale; or to re- 
mit to Lord , Ordinary in the 
ranking, to inqu're into the facts be- 
fore ſtated, and to report. 


Accord'ng to juſtice, Kc. 


This petition, like the former, is remitted to the 
Ordinary, and granted upon his report. The in- 
terlocutor upon report is in theſe or ſimilar terms. 


INTERLOCUTOR, 


The Lords, upon report of Lord 


. 


' 
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and having reſumed confideration of this pe- 
tition, grant warrant to authoriſe and or- 
dain ——, to make payment to the peti- 
tioner of the ſum of L. ——, to account of 
the common expence of the proceſs of rank- 
ing and ſale of the beforementioned eſtate of 
R. and others, a proper diſcharge being 
granted therefor. 


VI. Petitions for warrants upon Purchaſers of 


B aankrupt Eſtates : judicially ſold, 


A xx of the ſame nature, ſo that a particular ex- 
ample ſeems unneceſſary. Theſe mention the de- 
pendence of the proceſs of ſale, narrate the peti- 
tioner's grounds of debt ; that the lands being Ju- 
dicially ſold, were purchaſed by A.; that the peti- 
tioner is a preferable creditor, but on account of 
the diſputes ſubfiſting amongſt other competing cre- 
ditors, a diviſion is not likely ſoon to take place; 
and, therefore, craving in reſpect of the petition. 
er's preference, that warrant be granted in his fa- 
your, upon the purſuer ſometimes for the whole of 
his debt; but more frequently for his principal 
ſum, and intereſt in the mean time, without pe- 
nalties, expences or accumulations; and often for a 
ſum, more or leſs, as circumſtances may juſtify to 
account, until a final diviſion can take place. 
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If the purchaſer, in terms of the late bankrupt 
ſtatute, 23. Geo. 3, ch. 18. § 5 has already con- 
ſigned in the hands of the Treaſurer of the Royal 
Bank, or Bank of Scotland; this fact is to be men- 
tioned in the petition, and warrant will be craved 
upon the treaſurer of one or other of theſe 
Banks, in whoſe hands the money has been con- 
ſigned. 

This petition, like the other two, muſt be remit- 
ted to the Lord Ordinary. to inquire into facts; 
and upon his report, in manner before mention- 
ed, warrant will be granted. 

As to the time of ſeſſion for preſenting all theſe 
petitions, ſee obſervations upon No. 1. 


VII. Pais Te Creditors of a Bankrupt, 
for authorifing the judicial Factor to make ups 
titles to a debt or ſubject, belonging to the Bank- 


rupt, in order to diſcharge and recover it for 
the common behoof. 


W «xx the bankrupt's titles to any particular 

ſubject are incomplete, and he, perhaps, unwil- 
ling to aid his creditors, or dead, and having 
no heirs inciined to repreſent him in any ſhape, 
it might be of importance to the creditors to 
have titles made up, that the ſubje& may be fold 
to more advantage for the common behoof, Two 


D 
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inſtances particularly occurred, one of diligence, 
the other of titles completed in the factor's name: 
The firſt of theſe happened in the ranking of the 
creditors of Rae of Caſtlebank in 1782. Mr Hay 
of Crawfurdtown, baving purchaſed four lots of 
the eſtate of Caſtlebank, he as principal, and Mr. 
Alexander Orr, writer to the ſignet, as caution- 
er, granted bond for the price. Before the price 
was paid, both Mr. Hay and Mr, Orr died; and 
a judicial ſale of their. eſtates was brought in- 
to Court. Here, upon application for the cre- 
ditors of Caſtlebank, warrant was granted, au- 
thoriſing a perſon ſuggeſted by them, to raiſe 
and purſue in his own name, alt neceſſary dili- 
gence on the bonds granted by Meſſrs. Orr 
and Hay for the price of theſe lots, and to obtain 
himſelf ranked upon their eſtates for behoof of the 
whole creditors of Caſtlebank. The other inſtance 
was in the ranking of the creditors of Bell of 
Scalehill in 1785, where, amongſt other ſubjects 
belonging to the bankrupt, there was an heritable 
debt due to him in right of his father, who ſtood 
ranked for it upon the eſtate of Dornock; but 
titles were not properly complete, even in the fa- 
ther's perſon, and his fon, the bankrupt, had made 
up no right as heir to his father. The Court, 
therefore, granted warrant to their factor, upon 
the ſequeſtrated eſtate of Scalehill, to complete in 
his perſon proper titles to this debt, that he might 
diſcharge and recover it for behoof of the bank- 
tupt's creditors, 
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The petition, in this laſt caſe, which was in name 
of the whole creditors, after a particular narrative 
of the d bt, and how it ſtood ranked upon the o- 
ther eſtate, proceeded thus— 

That the ſaid G. B. having become bank- 
rupt, 2 judicial fale was brought before your 
Lordſhips, at the inſtance of the petitioner, W. 
M. and in courſe of the procedure, the afore- 
ſaid debt on D. was diſcovered, the value there- 
of aſcertained at its full amount, and it was ap- 
pointed to be ſold with the bankrupt's other e- 
ſtates, It was accordingly expoſed to ſale; but as 
the titles were defective, and it could not be ex- 
pected that any perſon would purchaſe the ſame, 
with no other advantage than receiving back the 
money advanced, and incurring all the trouble 
and expence of ſettling the matter, no perſon ap- 
peared to offer, and the ſale was adjourned. Ihe 
petitioners are ſenſible that even though the upſet 
price of this debt ſhould be conſiderably lowered, 
few people would incline to make the purchaſe, 
unleſs at a deduction very prejudicial to the peti- 
tioners; nor do they, in the preſent ſituation of the 
debt, think this at all neceſſary, becauſe, every 
ſhilling of it will be inſtantly made effectual, if 
there were proper powers and titles made up, ſo 
as to draw the ſame from the purchaſer of D. 

Matters being thus ſituated, the petitioners 
are laid under the neceſſity of making the preſent 
application to your Lordihips, with a view to ren- 
dier this fund eflectual, at as ſmall an erpence to 

"WP 


— 
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the creditors, and as ſpeedily as poſſible. It occurs 
to them, that if titles can be. eſtabliſhed to this 
debt, in the perſon of your Lordſhips factor, upon 
the ſequeſtrated eſtate of S. the factor thus -mak- 
ing up a. title, might grant an effectual convey- 
ance or diſcharge of the debt, to the purchaſer of 
that part of D. upon which this debt is allocated, 
who 1s willing to pay it upon a proper diſcharge ; 
and it would then be a common fund in the "Ml 
tor's hands for behoof of all concerned. 

In this view, it appears expedient, that he or 
ſome other perſon ſhould be appointed by the 
Court, with authority to proceed in the neceſſary 
ſteps for making up a title in his perſon, for be- 
hoof of the whole, and to follow forth ſuch mea- 
ſures as may be afterwards thought proper to 
make this fund immediately efteQual to the peti- 
tioners. 

A ſtep of this kind becomes the more neceſ- 
ſary, becauſe, even ſuppoſing the common courſe 
ſhould be followed, and application made to have 
the upſet price lowered, the ſale of the debt would” 
in all probability be poſtponed from time to time, 
as the titles are ſo imperfe&, that the debt could 
ſcarce be an object to any purchaſer. The whole 
creditors upon the eſtate of S. being perfect 
ly ſatisfied that this meaſure is calculated for 
the general good, it is humbly hoped your Lord- 
ſhips will think the preſent application proper, and 
as ——, is factor upon the ſequeſtrated eſtate, 
the petitioners do humbly ſuggeſt him as a fit per- 
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ſon to be appointed by the Court, for the above 
purpole. % 


 & May it therefore pleaſe your Lordſhips, 
to grant warrant to, and authoriſe the 

_ faid „or any other perſon your 
Lordſhips ſhall name, to make up and 
eſtabliſh ' titles to the ſaid debt on 
the eſtate of D, with 'power to him to 

| raiſe and purſue in his own name all 
neceſſary and proper diligence by adju- 
dication or otherwiſe ; and thereupon 
to authoriſe the ſaid ——, to diſcharge 
and convey the ſaid debts on the eſtate 
of D. in favour of the purchaſer, upon 
payment of the above debt, to be di- 
vided among the creditors of the ſaid 


G. B. agreeable to the decrggt of rank- 
in g. a 


According to juſtice, &c. 


The deſire of this petition was granted; and in- 
ſtances have likewiſe occurred of applications to 
Court for authoriſing the factor on a ſequeſtrated 
eſtate, to enter into ſubmiſſion concerning diſputed 
claims on the eſtate; but the example already giv- 
en is ſufficient to ſhew the general nature of ſuch 
applications. Cs 
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VIII. Petition. The Creditors of a Bankrupt 
againſt the Purchaſer of part of his eſtate on 
g private bargain, prior to the proceſs of 
fale, for obliging him to conſign or find ſecuri- 
ty, or pay in the price to the judicial factor 
For the common behoof; or, that the creditors 
.zoho had attached theſe lands by adjudications 
before any titles were elated] by the purcha- 

ſer, and included them under the fale, ſhould 
be allowed to expoſe them as Part of the bank- 


rupt effate, 


Tx this caſe the purchaſer by private bargain, 
whoſe only right from the common debtor was an 
incomplete minute of ſale, had been allowed by the 
common debtor's creditors to get authority from 
the Court for ſtriking out of the ſale the lands ſo 
purchaſed, upon conſigning or granting ſecurity to 
the creditors for the price thereof; and it was 
found that the creditors fell to be ranked upon the 
price in the ſame manner, as, in conſequence of the 
ſtate and order of ranking, they would have been 
ranked upon the lands themſelves ; The purchaſer 
was alſo allowed to obtain an adjudication in im- 
plement, againſt the bankrupt, for completing his 
title: But after all, he ſtill withheld, or was unable 
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at the time to pay the price to the creditors, who; 
' thereupon gave in a petition to the Court, and the 
petition, after ſtating the particular circumſtances 
of the caſe, concludes thus: | 
© The petitioners have ſtated the facts, relative 
to this affair, as they appear from the proceſs, with- 
out any obſervations ; but it ſeems proper to in- 
form your Lordſhips, that though near twelve - 
months have elapſed ſince theſe lands were ſtruck 
out of the fale, yet the ſaid „has neither con- 
ſigned the balance, found any tecurity therefor, 
nor made any propofals which could be depended 
upon that the ſame will be ready when a diviſion 
takes place. Your Lordſhips will obſerve the 
hardſhip, as well as danger, which ariſes to the pe- 
fitioners from this delay, The lands of , (the 
remainder of the common debtor's eſtate) have 
been ſold by your Lordfhips at a price of I., 
which becomes due about this time. The tum 
due by the ſaid amounts to I., which 
is more than one half of the fund of diviſion ; the 
ranking is upon the point of being completed, and 
a diviſion of the funds ſhould thereupon enſue ; 
but the whole muſt be rendered uncertain and pro- 
trated, on account of the failure of the ſaid 6 
either to conſign or find ſecurity for what is due, 
at the terms which he himſelf propoſed, when 
your Lordſhips appointed theſe lands to be ſtruck 
out of the ſale.” “ 


May it therefore pleaſe your Lordſhips, 
imo, lo grant warrant to and decern 
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and ordain the ſaid either im- 
mediately to conſign, or find ſecurity 
for the balance of the price due by 
him, or inſtantly to make payment of 
the ſame to ——, your Lordſhips fac- 
tor, or any other perſon you think pro- 
per, to be depoſited with a banker, at 
ſuch intereſt as can be proeured, to re- 
main as a ready money fund when a 
diviſion ſhall take place; or, 2do, To 
find that if the ſaid —— fails, the pe- 
titioners are entitled to expoſe theſe 
lands to ſale, at a price equivalent to 
the balance due by him, upon ſuch 
terms and conditions as your Lordſhips 
ſhall appoint, or allow the petitioners 
a proof of the rental and value of theſe 
lands, that the ſame may be expoſed as 
part of the common debtor's eſtate ; or 
to give the petitioners ſuch other relief 


in the premiſes, as your Lordſhips ſhall 
think juſt and proper.” 


According to juſtice, &c. 


ITE” 


The defire of this petition, upon anſwers, was 
granted ſo far in the mean time, that the purcha- 
ſer was decerned to make payment of the balance 
of price to the factor, by him to be depoſited 
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with a banker, at ſuch intereſt as could be pre. 
cured, to remain as a ready money fund when a 
diviſion ſhould take place. 

Petitions ſometimes occur for recalling factories 
already granted. Though the form ot theſe muſt 
depend chiefly upon the eircumſtances which ren- 
der that meaſure neceflary ; an inſtance of this 
kind ſhall be given. 


IX. Petition at the inſtance fa judicial factor 


and his cautioner, for having his Factor re- 
callad. 


UNTO THE RIGHT HONGURABLE 


The Lords of Council and Seſſion, 
The PETITION of ——, 


HUMBLY SHEWETH, 


'T war in the month of ———, the eſtate of 

— ſttuated in „having been ſequeſtrated 

by your Lordſhips, during the courſe of a proceſs 

of ranking and ſale thereof, was appointed. 

lactor upon this eſtate ; but he ſoon after found it ne- 
1 N E 
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ceſſary to have his factory recalled; and upon that 
occaſion the petitioner was ſuggeſted as a proper 
factor. No previous notice had been given to the 
petitioner ; and when he came to be acquainted 
with your Lordſhips appointment, he was extremc- 
ly unwilling to accept of the employment : howe- 
ver, as 1t might have been difficult at that time to 
have got another factor for the management of the 
eſtate, the petitioner from this, and ſome other 
conſiderations, was prevailed upon to accept of the 
factory; and be found caution in common form. 

The petitioner ever ſince has endeavoured to 
execute his factory to the beſt of his power; and in 
doing ſo, has been ſubjected to very conſiderable 
trouble, from the ſituation of the tenantry, and the 
diſtance of the eſtate from the place where he re- 
ſides. 

Some time ago the petitioner finding it impoſ- 
ſible, from other concerns, to give that attention to 
the management of this eſtate, which it evidently 
requires, and the other petitioners, his cautioners, 
being likewiſe defirous of being relieved from any 
further engagement under this factory, they applied 
to your Lordſhips to have the foreſaid factory re- 
called, and the petitioner's accounts audited, in or- 
der to his being exonered. Some of the creditors, 
however, thought proper to oppoſe this applica- 
tion, upon the ground of its coming very late in 
the ſeſhon, when they could not eaſily find out an- 
other factor, and alſo alleging that the eſtate 
would in all probability be ſold within a ſhort time: 
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Your Lordſhips were therefore pleaſed to refuſe the 
application then made by the petitioners. 

Since that period, the petitioners have been a- 
muſed from time to time, under expectation that 
the ſale of this eſtate would be brought forward, 
by which the petitioner's factory would of courſe 
ceaſe ; and upon theſe expectations the petitioner, 
much contrary to his inclination and intereſt, has 
continued to hold the office off factor: but, owing 
to an infinity of diſputes between the common 
debtor and his creditors, as well as the common a- 
gent, the ſale of this eſtate has been again and a- 
gain put off; and although the ſale thereof now 
ſtands fixed for next, the petitioner is much 
afraid that it will not then be diſpoſed of, and that 
the ſale muſt be {till further delayed. 

Meantime, the petitioner is utterly unable to 
diſcharge the office of factor on this eſtate, and his 
cautioners are reſolved at all events to be relieved 
of their engagements for him, in caſe his factory is 
not ſoon recalled. 


May it therefore pleaſe your Lordſhips, 
to recall the nomination of the peti- 


tioner „ as factor over the ſequel- 
trated eſtate of and to remit to 
Lord „ Ordinary in the ranking, 


to receive and audit the petitioner's 


accounts; and upon his being exoner- 
E 2 | 
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ed thereof, to ordain his bond of cau- 
tion, to be delivered up. 


According to juſtice, &c. 


This petition, which was intimated to the com- 
mon agent, was ſuperſeded till after the day of 
fale, and any further procedure became unneceſſa- 
ry as the eſtate ſold, In general, fuch petitions 
will not be granted without very ſufficient reaſon ; 
but when granted, the interlocutor is in theſe 
terms. | 


4 
IN TERLOC rok. 


The Lords having heard this petition, 
&c. they remove the ſaid , from being 
factor on the within ſubjects, and ordain him 
to produce his accounts to the Lord —, 
Ordinary, and remit to his Lordſhip to au- 
dit the ſaid accounts, and to name a new 
factor in place of the ſaid ——, with the u- 
ſual powers, upon his finding caution in 
terms of the act of ſederunt, and to do there- 
in as his Lordſhip ſhall ſee cauſe. | 


Ranking and Sale. _ 


X. Petition for a remit to the Ordinary, to au- 
dit the factor and common agent's accounts, 


and authoriſe a ſcheme of dwviſion. 


UNTO@ THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 
The PETITION of WE, 


HUMBLY SHEWETH, 


"Fares the petitioners, as real creditors of A- 
brought a proceſs of ranking and ſale againſt him 
and his creditors, wherein, after the uſual ſteps of 
procedure, the lands and others which belonged to 
the common debtor, were expoſed to ſale in dif- 
-ferent lots, and purchaſed by . The pur- 
chaſers having afterwards granted bonds, with. 
cautioners for the prices offered by them reſpective- 
ly, a decreet of ſale was pronounced by your 
Lordſhips in their favour, which has ſince been ex- 
tracted. | 

That this ſale was carried through upon the 
late act of Parliament, and conſequently the ſale 
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preceded the ranking; but the ranking is now alſo 
finiſhed and decreet extracted. 

The decreets of ſale and ranking are herewith 
produced, and the preſent application is made, in 
order to have the accounts of the factor and com- 
mon agent audited, and the rents and prices of the 
ſubjects under fale divided amongſt the creditors, 
in terms of the decreet of ranking. 


May it therefore pleaſe your Lordſhips, 
to remit to Lord ——; who was Or- 
dinary to the ranking before mention- 
ed, or to any of your Lordſhips number, 
to audit and ſettle the accounts of the 
factor and agent, with power to exo- 
ner the factor, and to authoriſe a ſcheme 
of diviſion of the rents and prices of 
the lands which belonged to the ſaid 
A. to be made out among the credi- 
tors ; and to do further therein as his 


Lordſhip ſhall ſce cauſe. 


According to juſtice, &e. 


This petition, as will appear from the ſtyle, is 
not uſually in name of the factor or common a- 
gent themſelves, but of the creditor, purſuer of the 
ſale, and intimated to the other creditors ; at ſame 
time there is nothing to hinder either factor or 
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common agent to apply in their own name, if they 
chooſe, to have their accounts audited ; as in 
caſes of very extenſive management, where the 
factor does not wiſh to let his accounts run too 
long on, till all the queſtions in the ranking are 
determined, but to have them ſettled and approv- 
ed of at certain ſtated intervals; or, in caſes 
where the common agent wiſhes to reſign the em- 
ployment, and to get payment of his account. 
An interlocutor is pronounced of courſe, as 
prayed for by the petition ; after which the proceſs 
having been inrolled in the Ordinary's hand roll, 
his Lordſhip will remit to an accountant, to report 
upon the accounts of the factor and common agent, 
and to prepare a ſcheme of diviſion. When a re- 
port is made out upon the factor's accounts, aſ- 
certaining the balance, theſe accounts, if no objec- 
tion be made, may then be approved of, and de- 
cr2et pronounced exonering the factor upon paying 
or conſigning the balance, and delivering up or aſ- 
ſigning over the vouchers and ſecurities taken by 
him, in ſuch manner as the Ordinary ſhall direct, 
or as may be ſettled by the ſcheme and decreet of 
diviſion. No new petition therefore is neceſſary in 
this caſe for the factor's exoneration, the Ordinary 
having ſufficient powers by the remit for that pur- 
pole. | e 
The factor in all caſes ought to lodge yearly 
with the clerk of proceſs, a rental and ſcheme of 
his accounts, whether then audited or not. This 
and the other parts of his duty are fully pointed 
out by acts of ſederunt, 22d Nov. 1711, and 13th 
Feb. 1730. 
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The common agent's account, when audited, 
may, by the ſcheme and decreet of diviſion be allo» 
cated upon, and drawn either from the purchaſer, or 
factor, in ſo far as not already pail upon acts and 
Warrants of the Court. . 


Of Petitions for opening up a decreet of certification, 


Arran a proceſs of ranking and ſale has depend- 
ed for a conſiderable time in Court, and decreet of 
certification has been extracted, it frequenti hap- 
pens that creditors reſiding abroad, or 1n diſtant 
parts of Scotland, and having no agent here in- 
ſtructed to attend to their intereſt, nor being theme 
ſelves informed of the judicial proceedings going 
on, may, ſtrictly ſpeaking, be cut off by the decreet 
of certification, which has the effect, (as if pro- 
nounced in a proceſs of reduction and improba- 
tion) to ſet aſide all deeds or writings, not 
produced before extracting thereof; but in ſuch 
caſes, where any probable reaſon of delay can 
be aſſigned, and while there is no decreet of 
ranking, the Court, from favour of lawful credi- 
tors, have been always in uſe, upon proper applica- 
cation, to open up the decreet of certification, to 
the effect of allowing the creditors intereſt to be 
received, When the creditors have beeen already 
ranked, this remedy ſeems excluded; for by act of 
2 
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ſederunt 23d Nov. 1711, { 8, it is provided, that 
if any perſon lawfully ſunmoned, either in com- 
mon form, or edictally, ſuffer dectvet of ranking to 
$0 out, without producing and competing upon his 
intereſt, the decreet of ſale ſhall not the leſs ſtand 
good, and the purchaſer be bound to pay conform 
b thereto; and the perſon failing ſhall have no other 
þ remedy but to purſue the receivers of the price, 
and their heirs for repetition, as accords. 
However, as both the decreets of certification and 
of ranking, eſpecially in the caſe of a perſon abroad 
at the time, and cited edictally, mult,as to him, be 
tonſidered entirely in abſence, the Court, perhaps, 
in ſome very favourable inſtances might be indu: 
ced, even to open up a decreet of ranking to this 
effect, if, though pronounced, it ſtill remains unex- 
tracted. 


. » i b x * 
— — — —ͤ — — 
X — - > —— — _ — — —V—„-̃— — . - 
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XI. Form of the Petition in common caſes, 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſhon, 
The PE TITION of A. and his Attorney, 


e HUMBLY SHEWETH, 


Tuar upon the day of „B. granted 


bond to the petitioner for the ſum of I. ——, bear- 
F 


42 Ranking and Sale. 


ing intereſt from the date, and payable ——, with 
I. of penalty; upon which bond the petitioner, 
and his attorney, obtained decreet of adjudication, 
which is dated , and the abbreviate whereof 
is duly recorded. 

That ſome time before obtaining this decreet of 
adjudication, a proceſs of ranking the creditors and 
ſale of the eſtates, belonging to the ſaid B. was 
brought before your Lordſhips at the inſtance of 
D. wherein decreet of certification was pronounced 
in common form upon the ., againſt ſuch cre- 
ditors as had not produced their intereſts, and 
which appears to have becn extracted upon the 
— day of. | 

As the petitioner reſides in England, he had not 
then an opportunity to know the proceedings go- 
ing on in this country, nor to be aware of the de- 
creet of certification ſtanding againſt him. 

In this ſituation, he is adviſed to make the pre- 
ſent application to your Lordſhips, for having his 
intereſt admitted into the ranking ; and he humbly 
hopes, that agreeable to what has been done in ſi- 
milar inſtances, your Lordſhips will ſtill appoint it 
to be reccived. 


May it therefore pleaſe your Lordſhips, to 
allow the petitioner's intereſt, which is 
produced, to be received into the ſaid 
ranking, and to be ſtated in its proper 
place, with thoſe of the other creditors, 
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in the ſame way as if the decreet of cer. 
tification had been ſtill unextracted. 


According to juſtice, &c. 


InTERLOCUTOR, 


The Lords having conſidered this petition, 
in ſo far repone the petitioner againſt the 
within mentioned decreet of certification, as 
to allow the intereſt produced for him, ſtill to 
be received and inſiſted on, as if decreet of 
certification had not been extracted, and re- 
mit to the Lord Ordinary to proceed accor» 
dingly. 


The a& and commiſſion for proving the rental 
and deduQions in bankrupt eſtates, and diligence 
for citing witneſſes and havers before the commil- 
ſioner, being only granted for a limited time, it 1s 
uſual in different ſtages of the proceſs, as circum- 
ſtances have occurred retarding the proof, to ap- 
ply for a renewal of them. One inſtance of this 
bind will be ſufficient, 
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XII. Petition for renewal of an aft and com- 
mM Noe ton in a ranking. 


UNTO THE RIGHT HONOURABLE 


| The Lords of Council and Seffion, 


The PETITION of ———, ' 


HUMBLY SHEWETH, 


'T rar your petitioners being real creditors of A, 
brought a proceſs before your Lordſhips for rank- 
ing of his creditors, and ſale of his eſtate. In 
this proceſs Lord., Ordinary, pronounced 
the uſual interlocutor, allowing a proof of the rent- 
al, value, and holding of the ſubjects under ſale, 
whereupon an act and commiſſion was extracted; 
but from ſome difficulties which occurred in aſ- 
certaining certain feu duties, payable to the ſaid 
A. and the abſence of ſeveral material witneſſes, 
the proof could not be taken while the diligence 
allowed by the Ordinary was current. This 
makes it neceſſary for the petitioners to apply to 
your Lordſhips for a renewal of the ſaid act and 
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commiſſion, and of the diligence againſt witneſſes 
and havers. | 


May it therefore pleaſe your Lordſhips, to 
renew the foreſaid act and commiſſion 
for proving the rental of the ſubjects 
under ſale, and alſo to renew the ad 

for proving the holding, deductions from 

the rental, and value of the ſaid ſub- 
jects; and of new to grant warrant for 
letters of incident diligence againſt wit- 
neſſes and havers, for the purpoſes be- 
fore mentioned, and for recovering the 
title deeds, all to be reported betwixt 
and the next, 


According to juſtice, &c. 


INTERLOCUTOR, 


The Lords having heard this petition, they 


renew the act and commiſſion formerly grant- 
ed for proving the rental and yalue of the 
ſubjects under ſale, and other points former- 
ly admitted to probation, and that to the 
commiſſioner named in the former commiſ- 
ſion; and grant diligence againſt witneſſes 
and havers, to be reported betwixt and the 
next; and alſo grant warrant for 


letters of incident diligence, at the purſuer's 
inſtance, againſt witneſſes and againſt havers, 
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ſor recovering the title deeds of the ſaid ſube 
jects, to the ſaid ———— next. 


XIII. Petition for a new Ordinary, in a rank- 
ing, in place 0 one decegſed or abſent. 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion; 
The PETITION of ——— 


di 


HUMBLY SHEWETH, 


| Trav the petitioner being creditor by heritable 


ond and infeftment to B. brought a proceſs be- 
fore your Lordſhips for ranking of his creditors, 
and fale of the lands of C. &c. belonging to him, 
over which the petitioner's ſecurity extended, 

This proceſs having come before Lord : 
as Ordinary, his Lordſhip, of this date, granted 
certification contra non produfta, and reduced, 
improved, decerned, and declared accordingly ; 
but allowed every production that —_ be made 
within 10 days to be received. 

Owing, however, to the deceaſe of Lark 5 
no further procedure can take place 1 in the ſaid pro: 
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ceſs of ranking and ſale, until a new Ordinary be 
appointed thereto, which renders neceſſary the 
preſent application. 


May it therefore pleaſe your Lordſhips, to 
remit the foreſaid proceſs to this week's 
Ordinary, for the Outer Houſeand bills, 
or any other of your Lordſhips number, 
in place of Lord , with power to 

his Lordſhip to proceed in the ranking 
of the creditors, and ſale of the eſtate 
of the ſaid B. and to do therein as te 
his Lordſhip ſhall ſeem proper. | 


According to juſtice, &c, 


By the regulations of Court, Ordinaries are ap- 
pointed in a certain order for proceſſes of ranking 
and ſale, when theſe come firſt into the Court, and 
it might be thought that in this caſe, where the 
Ordinary te a proceſs, already depending, is dead, 
it would go to any other who happened, for the 
time,to be Ordinary upon rankings ; but the prac- 
tice is to remit to the Ordinary in the Outer Houle. 


INTERLOCU TOR» 


The Lords having heard this petition, they 


remit the within mentioned proceſs to hie 
8 
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(or if moved on Saturday to the next) weeks 
Ordinary in the Outer Houſe, in place of 
Lord —, with power to his Lord- 
ſhip to call and hear parties procurators 
thereon, and to do therein as he ſhall ſee 
caufe. 


The form of application and remit, is the ſame 
in any other proceſs where the proper Ordinary 1s 
dead, or happens to be abſent, 

Thele petitions were formerly remitted to the 
Ordinary on the bills ; but by the late regulations, 
the Ordinary it! the Outer Houſe is alſo Ordinary 
upon the bills. Immediately after this remit, the 
petition is to be tranſmitted. to the Outer Houſe 
Clerk in the ranking, and the proceis may be in- 
rolled in the new Ordinary's hand roll, ſor: the 
next ſtep neceſſary, as if it had originally Oy 
before him, 


Ranking and Sale. 49 


XIV Petition for holding the heir of a perſon 
deceaſed as a party, and authoriſing the pro- 
ceſs of ranking and ſale to proceed in name of 
another creditor, in place of the creditor de- 
ceaſed, at whoſe inſtance that proceſs had been 


commenced. 


By act of ſederunt 23. Nov. 1711. 4, if the 
purſuer of a ſale ſhall, during the dependence, die, 
or forbear to inſiſt, or if his title and intereſt ſhall 
happen to be ſatisfied and extinguiſhed, the factor, 
if any be,or otherwiſe any other real creditor, may, 
upon ſpecial warrant from the Lords, take up the 
proceſs where it left off, and carry it on to its final 
iſſue for the common behoof : And by ſame act of 
ſederunt F 5, if the debtor, or any of the creditors 
defenders, compearing and producing, ſhall hap- 
pen to die, the proceſs thereupon ſhall ſtop no 
longer than till the apparent heir be cited to com- 
pear upon a diligence, without neceſſity of waiting 
the year of deliberation, or transferring it againſt 
him paſſive. The example here to be given re- 
lates to both caſes, but ſuppoſes that the heir fiſts 
himſelf, and concurs as a patty in the petition, 
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UNTO THE RIGHT HONOURABLE 


| The Lords of Council and Seſſion, 


The PETITION of J. A. eldeſt fon and heir of 
the deceaſed A. A.; B. a real creditor upon 
the lands and eſtate of , which belonged 

to C. now under ſale; and D. common agent 


in the proceſs of ranking and ſale. 


HUMBLY SHEWETH, 


Tnar ſeveral years ago, a proceſs for ranking the 
creditors, and ſale of the eſtate belonging to the 
ſaid C. was brought at the inſtance of the ſaid A. 
A. now deceaſed, in which ſeveral ſteps of proce- 
dure took place; but owing to his deceaſe, all fur- 
ther proceedings muſt neceflarily ſtop, until his 
heir be made a party, and another creditor be 
named, at whoſe inſtance the proceſs may be car- 
ri. d on. 

That on this account the petitioner J. A. as 
heir and diſponee of his father, conform to the 
titles herewith produced, ſiſts himſelf as a party to 
the action; and at a general meeting of the cre- 
ditors, of this date, called by the common agent, 
it was, amongſt other things, unanimouſly agreed, 
by minute alſo herewith produced, that all proce- 
dure in the ranking and ſale, and diviſion of the 
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price, ſhould henceforth be carried on in name of 
the petitioner B, a real creditor of the common 
debtor, in place of the ſaid deceaſed A. A. 


May it therefore pleaſe your Lordſhips, 
to hold the petitioner J. A. as a party 
in this action, and to authoriſe all fur- 
ther proceedings in the ranking and 
ſale, and diviſion of the price to be car- 
ried on in name. of B. in place of the 
{aid deceaſed A. A. 


According to juſtice, &c. 


An interlocutor will be pronounced, of courſe, 
as prayed for in the petition. | 

Where either the debtor or one of the creditors 
dies, and his heir does not fiſt himſelf, letters of 
diligence, for citing him, will be granted upon. an 
inrollment before the Ordinary. But if ſuch death 
ſhould happen betwixt the time of making great a- 
viſandum and the day of fale, or betwixt the de- 
creet of ranking and theremit to proceed in the divi- 
ſion, while there is properly no Ordinary in the 
cauſe, a petition to the Court will then be neceſſa- 
ry, who will, of courſe, grant warrant for letters 
of diligence to cite the defunQ's repreſentatives. 
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XV. Petition for an order to flrike out lands 
from a ſale, as not belonging to the bankrupt. 


In this petition, the rights of the petitioner are 
to be narrated, and the facts tending to ſhew that 
the particular lands mentioned by him, do not be- 
long to the bankrupt : Then the petition may con- 
clude in this or ſimilar form.) 


80 ſtanding the petitioner's right to theſe lands, 
it is proper to inform your Lordſhips, as being the 
ground of the preſent application, that in the year 
„a proceſs of ranking and ſale was brought 
into this Court at the inſtance of , Againſt 
—— and his creditors, for ſelling his lands of 
„and others in the county of and 
the petitioners have lately diſcovered that the ſum- 
mons of ranking and ſale, includes in it the afore- 
ſaid lands of , which, from what has been be- 
fore ſtated, do clearly belong to the petitioner. That 
part of the ſummons of ſale, which includes theſe 
lands, is in the following words, &c. 


1 


Ranking and Sale, 33 


The petitioner is thus under the neceſſity of 
making the preſent application, in order to have 
his lands above mentioned, ſtruck out of the ſale. 

yy it therefore pleaſe your Lordſhips, 
to conſider what is before ſtated, and 
to ordain the ſaid lands of „be- 
longing to the petitioner, to be ſtruck 
out of the proceſs of ranking and ſale, 
of the eſtate of „or to remit to 
Lord ——, Ordinary in that proceſs, 
to inquire into facts, and do therein 
as he ſhall ſee proper. 


According to juſtice, &c. 


This petition, though like others it muſt be in- 
timated to the common agent, and the agents for 
all the other creditors producing intereſts, will be 
remitted, of courſe, to the Ordinary to hear parties 
and inveſtigate the fact; after which, if his Lordſhip 
ſees cauſe, he will pronounce an interlocutor, or- 


daining theſe particular lands to be ſtruck out of 
the ſale, 
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XV. Petition for an order to firike out lands 
from a ſale, as not belonging to the bankrupt. 


(In this petition, the rights of the petitioner are 
to be narrated, and the facts tending to ſhew that 
the particular lands mentioned by him, do not be- 
long to the bankrupt : Then the petition may con- 
clude in this or ſimilar form.) 


80 ſtanding the petitioner's right to theſe lands, 
it is proper to inform your Lordſhips, as being the 
ground of the preſent application, that in the year 
„a proceſs of ranking and ſale was brought 
into this Court at the inſtance of , Againſt 
—— and his creditors, for ſelling his lands of 
„ and others in the county of and 
the petitioners have lately diſcovered that the ſum- 
mons of ranking and ſale, includes in it the afore- 
ſaid lands of , which, from what has been be- 
fore ſtated, do clearly belong to the petitioner. That 
part of the ſummons of ſale, which includes theſe 
lands, 1s in the following words, &c. 
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The petitioner is thus under the neceſſity of 
making the preſent application, in order to have 
his lands above mentioned, ſtruck out of the ſale. 


May it therefore pleaſe your Lordſhips, 
to conſider what is before ſtated, and 
to ordain the ſaid lands of „ be- 
longing to the petitioner, to be ſtruck 
out of the proceſs of ranking and ſale, 
of the eſtate of ——, or to remit to 
Lord ——, Ordinary in that proceſs, 
to inquire into facts, and do therein 
as he ſhall ſee proper. 


According to juſtice, &c. 


This petition, though like others it muſt be in- 
timated to the common agent, and the agents for 
all the other creditors producing intereſts, will be 
remitted, of courſe, to the Ordinary to hear parties 
and inveſtigate the fact; after which, if his Lordſhip 
ſees cauſe, he will pronounce an interlocutor, or- 


daining theſe particular lands to be ſtruck out of 
the ſale. | 
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XVI. Petition for adjournment of the day of 
ſale. 


Tais petition will proceed upon a ſhort narra- 
tive of the previous ſteps in the ranking, and the 
particular reaſons which render an adjournment 
neceſſary: It will conclude by praying the Court 
to adjourn the ſale of the ſubjects to a certain o- 
ther day therein mentioned, or to do in the pre- 
miſes as to their Lordſhips ſhall ſeem proper, and 
if no objection is made, after being intimated, the 
deſire of the petition will be granted accordingly, 
A particular example ſeems uyneceſlary. 


- 
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XVII. Petition by the purſuer of a ſale, that a 


new day may be appointed for ſale of the ef= 
tate, the 1 day of ſale and adjaurnment 


having been allowed to expire. 


UNTO THE RIGHT HONO%GRABLE 


'The Lords of Council and Seſſion, 


The PETITION of 


HUMBLY SHEWETH, 


"Trav the petitioner has for ſome years paſt in” 
ſiſted in a proceſs of ranking and ſale before your 
Lordſhips, againſt ; wherein, after ſundry 
ſteps of procedure, the lands of , were to 
have been expoſed to ſale in two lots, upon the 
laſt, but within two days of the ſale, a peti- 
tion was preſented to your Lordſhips in name of 
„praying, for certain reaſons therein ſtated, 
to have the lands of C. {truck out of the ſale, as 
belonging to him. This petition was followed 
with anſwers, replies and duplies ; upon adviſing 
whereof, your Lordſhips refuſed the deſire of the 
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petition, and allowed the ranking and ſale to pro» 
ceed. | 
When the petition for „vas moved in 
Court, your Lordſhips adjourned the ſale of the lands 
laſt; but no adjournment having 
ſince been made, the preſent application to your 
Lordſhips becomes neceſſary, that another day may 
be appointed for the ſale of theſe lands, and a re- 
mit made to the Lord Ordinary in the Outer 
Houſe, to proceed accordingly. The petitioner un- 
derſtands that the ſale may conveniently proceed 
on (Thurſday) the — day of next, and 
that there will be ſufficient time, betwixt and that 
period, for renewing the advertiſement of ſale. 


May it therefore pleaſe your Lordſhips, 
to appoint the aforeſaig lands of C. to 
be again expoſed to ſale before the Lord 
Ordinary, in the Outer Houſe, on 
(Thurſday) the —— day of 
next,, betwixt the hours of 5 and 6 
afternoon; and to remit to the then 
Lord Ordinary, in the Outer Houſe, to 
proceed accordingly. 


According to juſtice, &c. 


After this petition has been intimated, if no op- 
poſition is made, it will be granted of courſe in the 
terms prayed for. 
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XVIII. Petition by the purſuer of a ale and 
zo hole other creditors who have produced in- 


terefts, to have the upſet price of certain lots 
reduced; 


Unto the Right Honourable, c. 


T rar the petitioner A, has been inſiſting for ſome 
time paſt, in a proceſs of — and fale, againſt 
C. and his creditors. 

The ranking having been brought to a conclu- 
ſion, the petitioner took the uſual ſteps for procu- 
ring authority from your Lordſhips to ſell the lands 
of , and other ſubjects which belonged to the 
faid C. 

That aſter much htigation upon the part of the 
common debtor, your Lordſhips ordained the ſub- 
jects to be ſold upon the . day of ; and 
they were accordingly expoied to ſale on that day 
in ſix different parcels, three of which were pur- 
chaſed, but no offerers appeared for the three tol- 
lowing lots, viz. . (Here the different 
lots expoſed, with the prices valued at ſo many 
years purchaſe, may be ſpecified), 
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That the above lots have been ſince repeatedly 
ſet up, of theſe dates, but no purchaſers could be 
found; and the ſale now ſtands adjourned to the 
day of next. 

That a meeting of the creditors was called upon 
the current, when it appeared to ſuch of them 
as attended, that after the repeated trials which 
had been made, there was little probability of ſel. 
ling theſe three lots at the preſent upſet price : 
They were therefore of opinion, that the value of 
the ſubjects ſhould be lowered one year's purchaſe 
at leaſt, and that application ſhould be made to 
your Lordſhips for having the upſet prices reduced 


accordingly. In terms of this ſuggeſtion it is ſub- 


mitted to your Lordſhips, that the taid ſubjects 
ſhould be expoſed to roup upon the ſaid 
day of next,at the following upſet prices, VIZ. 
(Here mention the propoſed reduced upſet price of 
each lot). 


May it therefore pleaſe your Lordſhips, to 
grant warrant and ordain the three lots 
before mentioned, to be expoſed to ſale 
upon the ſaid day of next, 
at the particular upſet prices for each 
lot above mentioned; or, at ſuch other 
reduced upſet prices, as to your Lord- 
{hips may ſeem reaſonable; and to re- 
mit to the then Lord Ordinary on the 
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bills, or any other of your Lordſhips 
number, before whom the ſubjects are 
to be expoled, to proceed accordingly, 


According to juſtice, &c, 


INTERLOCUTOR. 


The Lords grant warrant for expoſing the 
lands within mentioned, at the upſet prices 
following, viz. lot 1. &c. and remit to the 
Lord Ordinary, who ſhall be Ordinary at the 
ſale, to procced accordingly. 


Petitions to Court, ſometimes occur at the in- 
ſtance of the creuitors, common agent, or others 
concerned, tor alterations upon the articles of roup, 
or for deciding queitions upon the articles. Of 
ſuch caſes, depending upon and varied by particu- 
lar circumitances, it ſeems unneceſſary to give ex- 
amples. | 

By act of ſederunt ith March 1767, prepared 
ſtates in proceſſes of ranking and fale, mult be 
inrolled ten ſederunt days at leaſt, belore the end 
of the ſeſſion; and by another act of ſederunt 1th 
March 1777, a printed memorial and abſtract of 
the ſtate, drawn up by the purſuer of the fale, muſt 
be given into the boxes for peruſal of the Lords, 
upon the firſt box day after inrolling; which me- 
H 2 
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morial and abſtract, having been moved in Court, 
the proceſs ſhall be remitted to an Ordinary to ex- 
amine the ſtate, compare it with the proof adduced, 
and to report; and upon his report, the interlocu— 
tors afterwards pronounced by the Court ſhall pro- 
ceed. From various accidents, however, it may 
happen that theſe regnlations cannot be complied 
with; and in ſuch caſes a petition to the Court to 
diſpenſe therewith, is neceſlary, of which an exam- 
ple ihall accordingly be given. 


XIX. Petition—the purſuer of a ſale, for allows 
ance to inroll a prepared flate, and box the 
memorial and abſiratt of it, though later in 


the ſeſſion than the acts of ſederunt permit. 


Unto the Right Honourable, &'c. 


Tnuar a proceſs for ranking the creditors and 


ſale of the eſtate of A. having been ſome time ago 
raiſed at the inſtance of B. the ſame is now inſiſt- 
ed in at the inſtance of the petitioner, who has 
right by diſpoſition from B. 

After the uſual ſteps of procedure, and conſider- 
able oppoſition by the bankrupt, your Lordſhip- 
ſhips pronounced an act of roup, and granted war- 
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rant for letters of publication and intimation there- 
of, which were executed, and the roup was to have 
been held upon the laſt, A few days, how- 
ver, before the day of ſale, the bankrupt preſented 
a petition, ſetting forth that certain tenements and 
yards in the town of , belonging to him, had 
not been included in the ſale, and therefore pray- 
ing that it might be adjourned till the neceſſary 
iteps ſhould be taken to bring the other ſubjects to 
ſale : The fale was accordingly adjourned till 
next. 

That the other neceſſary forms have been ſince 
gone through; but the proof of the rental and vas» 
lue of theſe additional ſubjects were no ſooner 
completed, than the bankrupt preſented another 
petition to your Lordſhips, ſetting forth, that a 
change had taken place in his affairs, by having 
paid a conſiderable creditor, whereby his eſtate 
was not now bankrupt, and therefore praying to 
have the ſequeſtration, letters of publication, and 
interlocutor of roup recalled. That petition, with 
anſwers and replies, ſtand in the roll for to-mor- 
row, and although the petitioner hopes it will ap- 
pear to your Lordſhips, that the eſtate is {till bank- 
rupt and faleable at the inſtance of the creditors, 
and of courſe, that the petition of the ſaid 
will be refuſed; yet as delay ſeems to have been 
his chief object in preſenting it, he will gain that 
end completely, unleſs your Lordſhips ſhall be 
pleaſed to liſten to the preſent application. 
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By an act of ſederunt in 1767, it is declared, 
that proceſſes of ſale, which have not been prepa- 
red, inrolled, and put upon the roll, at leaſt ten ſe- 
derunt days bet re the end of the ſeſſion, ſhall not 
be adviſed in that ſeſſion. 

| he peticzon of , has probably been pre- 
ſented for the purpole of poſtponing the adviſing of 
the proceſs of ſale, un' il the effect of this act of ſe- 
derunt ſhould prevent 11 from being adviſed in the 
prefent ſeſſion, by which means the roup could not 
pothbly come on ſooner than November, and con- 
fequentlv the price would not be payable earlier 
than „according to the uſual conditions of 
judicial ſales, whereby the petitioner would be 
kept out of his money, at leaſt 12 months longer; 
and as this is the ſecond manceuvre of the kind, 
by which this ſale has been protracted in a very 
unuſual manner, the petitioner hopes for your 
Lordihips forgiveneſs in making the preſent appli- 
cation, which, in ſinular caſes, has often been 
granted. | 


May it therefore pleaſe your Lordſhips, to 
take the premiſes under conſideration, 
aſter the petition of „ ſhall have 
been adviſed, and in the event of that 
petition being refuſed, to diipenſe with 
the foreſaid act of ſederunt, and to ad- 
viſe the ſtate of the proceſs this ſeſſion; 
and for that purpoſe to allow the me- 
morial, and abſtract of the probation, 


Ranking and Sale. 63 


concerning the rental and value, to be 
received, and thereafter to remit to 
the Lord Ordinary in courſe, to exa- 
mine and compare the ſame with the 
proofs, and to report to your Lordſhips 
on next, 8 


According to juſtice, &c. 


The petition of the common debtor having been 
refuſed, the deſire of this petition was granted. 

Another inſtance more remarkable for the com- 
mon debtor's interference, happened in the ranking 
of Kincraigie. Mr. Auchyndachy, the debtor, 
appeared at the ſale, and made himſelf a large 
offer for the lot then expoſed, which was under- 
ſtood to be with the view of preventing a ſale: 
The other offerers ſtopt; upon which the common 
agent complained to the Ordinary attending the 
ſale. His Lordſhip declined giving any opinion, 
but adjourned the lale, and recommended an appli- 
cation to the Court. A petition was accordingly 
given in, and due intimation thereof made to all 
concerned. The general tenor of that petition, 
though rather long and circumſtantiate for a coilec=- 
tion of this kind, relating merely to points of 
form, is here given, with the deliverance thereupon, 
as the caſe appcared extraordinary at the time. 
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XX. Petition in name of the creditors, for pre- 
venting the common debtor from bidding, or 
reſtricting the mode of offering at a judicial ſale 
of his e/t ale. 


Unto the Right Honourable, &c; 


(After narrating the expoſure of the lands, and 
that part of the articles by which the purchaſer was 
to grant bond, with a ſufficient cautioner for the 
price, within 3o days after the roup, under a pe- 


nalty, and containing a power of re- expoſing in 


caſe of his failure; the petition then procceds :) 


Uron the 3d February 1789, the ſecond lot of 
A's. lands was expoſed to ſale, and the upſet price 
thereof, being 28701. was offered at the roup by 
B. who, having bound and enaQted himſelf in terms 
of the articles and minutes of roup, was.. prefer- 
red to the purchaſe of the ſubjects contained in 
the ſecond lot 3 by whom, or by what motives ſo- 


ever B. might have been prompted to offer ſuch a 
2 
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fum, the petitioners know not; but it ſoon ap- 
peared that he was not worth a ſhilling, having 
within a few days after the purchale, declared his 
abſolute inability to hold the purchaſe, or find ſe- 
curity for the price. It therefore, became ne- 
ceflary for the creditors to apply to your Lordſhips 
for authority, not only to expoſe the lands again 
to ſale, but to reduce the price thereof, they having 
been expoled ſeveral difterent times without a 
- fingle offer being made. 

The bad conſequences reſulting to the creditors 
from the articles of roup remaining in their origi- 
nal ſtate, in caſe of more offerers than one, will 
appear evident to your Lordſhips; for it was thus 
in the power of the bankrupt, either to ſet up a 
man of ſtraw like B. to become the purchaſer; or 
to offer for the lands himſelf; and both being 
equally unable to find caution, or pay the penalty 
in terms of the articles of roup, and the whole 
other offerers remaining free, the bankrupt might 
obtain, by this ingenious device, what had been 
expreſsly refuſed him by your Lordſhips, viz. a 
delay of the ſale for 30 days, at the end of which 
time the creditors would be left with the eſtate up- 
on their hands, and under the neceſſity of advertiſ- 
ing a new ſale. | | 5 

In order to obviate theſe inconveniencies, the 
common agent thought it his duty to crave of, and 
accordingly obtained from Lord G. Ordinary, an 
amendment, that in caſe the purchaſer ſhould fail 


40 find caution within 30 days after the roup, the 


66 Ranking and Sale. 


immediate preceding offerer or offerers ſhould be 
preferred to the purchaſe, at the price offered by 
them, and ſhould be obliged to accept t thereof, and 
to grant bond with a ſufficient cautioner for pay- 
ment of the ſaid price, within the like ſpace of 30 
days after intimation is made to them of the laſt 
offerers having failed to find caution, and ſo forth 
throughout the courſe of the whole offerers at the 
ſale. 

With this variation, the lands were expoſed to 
fale upon Friday the 22d inſt, when C. offered for 
the {aid lands the reduced upſet price of 26 50 l. 
and bound and enacted himſelf in terms of the 
articles and minutes of roup ; but A. the common 
debtor appeared and offered the ſum of 27001 
and likewiſe ſigned his offer ; whereupon D. made 
an offer of 2670l. The minutes of this extraor- 
dinary tranſaction are in theſe words: * The 
« clerk having obſerved that he (viz. D.) behoved 
& to give 201, of riſe above the laſt offer made 
« by A., D. anſwered, that he did not come here 
* to compete with that gentleman ; and C. who 
* made the firſt offer, declared that he would of- 
& fer more, provided A. the common debtor was 
prohibited from offering, it being evidently his 
« intereſt to raiſe the iubjects to the higheſt price, 
© and requeſted the Lord Ordinary's opinion 
© thereupon, the more eſpecially, as the variation 
in this day's minute, with regard to the purcha- 
“ jer's finding caution and binding the next of- 
ferer, is different from what they were, when 
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& firſt adjuſted by Lord H. Ofdinary ; and fur. 
& ther repreſented, that in caſe the offer made by 
& A. is found to be a proper and legal one, he 
* C. does now offer 27201. Sterling.” This mi- 
nute is ſigned by C. and D. the latter of whom 
Rated to the Lord Ordinary, that, from the minutes, 
it appeared that C. was the higheſt offerer, which 
he by no means intended to allow, as he had other 
offers to make, and ſuggeſted to the Lord Ordina- 
ry to take down another from him. But the judge 
being moved by the uncommon nature of this 
competition, obſerved, that every thing was yet en- 
tire to the parties, and pronounced the following 
interlocutor : © The Lord Ordinary having heard 
& what is above ſet forth, adjourns the roup and 
* fale of the ſaid ſubjects in lot 2. until Friday 
the 29th curt. that the common agent may in the 
« mean time apply to the Court, for their Lord- 
ſhips directions in this very particular and circum- 
& (tantiate caſe; and ordains all concerned then to 
e attend.” | 

Such was the procedure at the ſale of the ſaid 
lands on Friday the 22d init. ; and this application 
for your Lordſhips directions, is humbly made in 
terms of the recommendation by the Lord Ordinary. 
The petitioners apprehend it to be clear, that 
his Lordſhip had ſufficient powers to make the 
above alteration upon the articles of roup. Theſe 
had no doubt been already adjuſted by Lord H, 
Ordinary, when the lands were firſt expoſed to 
{ale ; but various alterations have neccflarily occur» 


I 2 


cc 
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red ſince that time with regard to the purchafer's 
entry, payment of the price, &c. all of which have 
been adjuſted by the Lord Ordinary alone. In- 
deed the act of roup gives expreſs powers to his 
Lordſhip for that purpoſe, as it bears a remit © to 
* the Lord Ordinary an the bills for the time, or 
the Lord Ordinary for the preceding and ſubſe- 
quent weeks, or any one of them, to be judges 
5 of the roup, with power to adjourn the ſame, if 
& they ſhould ſee cauſe, and to adjuſt the articles 
and conditions of roup.“ 
It therefore only remains for your Lordſhips to 
direct how the ſale is to proceed in terms of the 
articles of roup, as now altered, in ſuch a manner 
as that purchaſers may not be hampered by the 
interference of the common debtor, nor his credi- 
tors endangered of drawing an inadequate price 
for the lands. 

On the one hand, it is to be conſidered, whe- 
ther the common debtor is to be debarred from 
purchaſing his own eſtate and continuing it to his 
family. On the other hand, the intereſt of the 
creditors muſt be carefully preſerved. If the com- 
mon debtor can pay off all his debts, then he may 
ſtop the ſale altogether ; but, if he cannot dif- 
chargc them, the petitioners ſubmit that he ought 
not to be allowed to ſtop the ſale by offering for 
his own eſtate, when no benefit whatever can 
thereby be acquired by him in his bankrupt ſitu- 
ation. A, may perhaps ſay, that as his other lands 
are ſold, the ſale of this lot, even at the upſet price, 


cc 


« 


cc 
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will pay his debt, and afford a reverſion. The cre- 
ditors cannot be ſure of that, until the final divi- 
ſion of the price, as they ſee decrees of certification 
opened every day, and new intereſts received; 
therefore, it is their intereſt that the lands be ſold 
at as high a price as they can yield. If A. can find 
caution for even the upſet price, why cannot he 
lay down the money and ſtop the fale ? And be- 
ſides, he is a bankrupt in terms of law, whence the 
preſumption 1s that he cannot, and will not find 
caution. 

His interference, therefore, has the effe& to 
make others believe that he 1s a white bonnet, or 
fraudulent offerer, merely for the purpoſe of for- 
cing them to give more than the ſubject is worth. 
The articles oblige every one who offers, to bid 
20 l. more than the laſt, therefore, the common 
debtor may bid 2001. or 300 l. per ſaltum above 
the upſet price, and other purchaſers are precluded 
from competing, unleſs they bid 201, more than 
him ; the conſequence of which is, that they do not 
bid at all, and he is preterred : but, as he cannot 
find caution, and by being bankrupt is above all 
regard of penalties or damages, the ſale is delayed, 
whereby he obtains what your Lordſhips have re- 
fuſed to the entreaties of ſeveral petitions; and af- 
ter all, the lands muſt be expoſed anew: And the 


ſame game being repeated, puts off the ſale for 
ever. 


The concluſion from this, the petitioners humbly 


ſubmit, is, that A. muſt either conſign the price, or 
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bring his cautioner to the ſale with him, or not 
bid at all. | | | 

But if the Court ſhall be of a different opinion, 
then it is humbly ſuggeſted, as calculated both to 
allow him to bid, and at the ſame time neither 
prejudge him nor other purchaſers, that an ar- 
ticle may be added to the conditions of ſale to this 
effect, viz. that in caſe A. chooſe to appear and 
bid, his offer ſhall, in ſo far as regard other pur- 
chaſers, be held as nu'l, and they ſhall be entitled 
to proceed and offer in competition with one ano- 
ther, whether or not they exceed the offer of che 
common debtor, ' 

Thus the upſet price of theſe lands of K. is 
2'501.; C. has offered it; but the common debtor 
inſtantly raiſed his offer to 27-01, ; D. offered 
2670 l. The offer made by the common debtor 
ought to be held as void, in fo far as regards 
theſe two gentlemen, and they ought to be allowed 
to bid againſt one another, as if none ſuch had 
been made. If A be the higheſt offerer, and fail 
to find caution, then the immediate lower offerer 
is the purchaſer in terms of the articles of fale. 

It muſt, however, be noticed, that as the pre- 
ſumption is againſt A. he ought not to be allowed 
30 days to find caution, but ſhould be limited to a 
ſhorter period, as it 1s a great hardſhip to keep 
others in ſuſpence for ſo long a time, who might 
employ their money on other purchaſes, which 
may occur in the mean time. 
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By theſe means the right of the common debtor 
is reſerved to buy his own eſtate, and at the ſame 
time others have it in their power to offer what 
they deem the true value of the lands, otherwiſe it 
appears to the petitioners to be mextricable; but 
the ſuperior wiſdom of the Court will probably 
point out a better method in this © very particular 
“and circumſtantiate caſe,” as it is properly term- 
ed by the Lord Ordinary. 


May it therefore pleaſe your Lordſhips, 
to find, that unleſs A. either bring a 
cautioner with him to the ſale, or con- 
ſign the money, he is not entitled to 
bid as a purchaſer of the lot in queſtion; 
or, if it ſhall appear to the Court that 
he is entitled to bid, to allow the lands. 
to be expoſed under this condition, 
that the offer made by him ſhall be 
held as null, in ſo far as regards other 
offerers, to the effect that they may bid 
what they think proper, whether they 
excced his offer or not; and if A. be 
the higheſt offerer, that he ſhall imme- 
diately find caution for the price; or to 
give ſuch other relief as to your Lord- 
ſhips ſhall ſeem proper. 


According to juſtice, &. 
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InNTERLOCUTOR, 


28th Jan. 1790. The Lords having heard 
this petition, with the minute of roup of the 
ſubjects under ſale, before Lord G. upon the 
22d Jan. curt., they find it 1s competent to 
Mr. A. the defender, to offer at the judicial 
roup for the lot of his eſtate now under ſale, 
provided he, if preferred to the purchaſe, 
ſhall find ſufficient ſecurity for the price of- 
fered, and otherwiſe comply with the condi- 
tions of ſale; but find that the lot above 
mentioned, ſhall, in the particular circum- 
ſtances of this caſe, be expoſed to ſale under 
condition that none of the offers, ſhall in the 
firſt, or any ſubſequent offer, exceed 201. 
Sterling ; and remit to the Lord Ordinary to 
proceed accordingly, 
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XXI. Petition in name of the purſuer of a ſale, 
for a remit to an Ordinary in abſence of an- 
other, to report the ſale of certain lots of an 


eflate, which had been ſold We that abſent 
hoe 


Unto the Right Honourable, &c. 


"Tar in the proceſs of ranking and ſale, brought 
at the petitioner's initance againſt A. your Lord- 
ſhips, or this date, pronounced an act of roup, or- 
daining the lands of D. and others, to be expoſed 
to ſale in the uſual form. | 

That theſe lands were accordingly, of this date, 
expoſed in four lots before Lord, G. then officiat- 
ing as Ordinary for the Outer Houfe and bills, 
when purchaſers appeared for lots 3. and 4. 
which were accordingly fold ; but as no offers 
were made for lots 1. and 2. his Lordſhip ad- 


journed the ſale of them till 


The proceedings, ſo far as concerned thoſe lots 
which had been ſold before Lord G. were not re- 
ported to your Lordſhips, as it was expected that 
the other lots alſo would ſoon have been ſold, 
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That the fale of theſe lots was again adjourned 
to the - day of —— laſt, when they were 
both ſold in preſence of Lord R. as Ordinary up- 
on the bills, and the ſeveral purchaſers with their 
cautioners have granted bonds for payment of their 
reſpective prices to the creditors of the ſaid A. as 
they may be ranked, which, with the minutes and 
articles of roup, are herewith produced. 

It is now proper that the ſale of the whole lands 
ſhould be reported ; but the abſence of Lord G. 
makes it neceſſary for the petitioner to apply to 
your Lordſhips for a remit to Lord R, that his 
Lordſhip may report the ſale of the lots fold be- 
fore Lord G. as well as of thoſe ſold before him- 
ſelf as Ordinary upon the bills. 


May it therefore pleaſe your Lordſhips, to 
remit to Lord R. before whom the 1ſt 
and ad lots were ſold, to report alſo the 
ſale of lots 3, and 4. which proceed» 
ed in preſence of Lord G or to do in 


the premiſes as to your Lordfhips ſhall 
ſeem proper. 


According to juſtice, &c. 
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XXII. Petition for authorifing the clerks of Sefa 
fron to receive a bond of caution. for the price of 
certain ſubjefs fold judicially, which had not 
been lodged within 30 days, in terms of the ar- 
ticles of roup. 


Unto the Right Honourable, &&c. 


Thar the ſubjects which belonged to B. lying in 
or near the borough of A. were brought to ſale in 
this Court, upon a proceſs of ranking and ſale at 
the inſtance of —. 

That at the roup and ſale of ſaid ſubjects, which 
proceeded before the Lord Ordinary on the bills, 
upon the . laſt, the 24th lot being a large 
dwelling houſe, with ſtable and offices, lying on the 
north fide of the ſtreet of A. was purchaſed for 
the petitioner's behoof at the price of L 


By one of the articles of roup, it was provided, 
that the purchaſers ſhould enact themſelves to grant 
bond with a ſufficient cautioner, within 3o days af- 
ter the roup, for the prices offered, payable againſt 
Whitſunday next, under the penalty of a ſum e- 
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qual to 5 l. of the ſum offered, and forfeiture of 
the offer. 

That the gentleman who was to be cautionet 
for the petitioner, being out of the country at the 
time, the bond for the price of the lot purchaſed 


by the petitioner, was not ſigned till ——; and 


though this accidental delay can be of no preju- 
dice, no proteſt being taken, or forfeiture of the 
offer declared, the previous competing offerer, 
, making no claim, and the ſecurity produced 
being unexceptionable, and conſented to by the 
common agent in the ſale, yet the clerks of Court 
decline to receive the bond of caution, in reſpect 
it was not lodged with them within 30 days after 
the roup, which obliges the petitioner to trouble 
the Court with this application. 


May it therefore pleaſe your Lordſhips, to 
take the premiſes into conſideration, 
and authoriſe the clerks of Court to 
receive the ſaid bond of caution given 


in by the petitioner for the price of the 
ſubjects purchaſed by him. 


According to juſtice, &c. 


This petition ſhould be intimated to the agents 
for all the other creditors, at leaſt it muſt be inti- 
mated to the common agent, and alſo to the next 
higheſt offerer, or his doer. 
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XXIII. Petition for warrant to ordain the 
clerks of Seſſion to put upon record, and give 
out extracts of a bond by the purchaſer 
of part of a bankrupt eſtate, and his cau- 
tioner. in order that diligence might proceed 
at the inſtance of a preferable creditor, who 
bad got a warrant upon the purchaſer for 


payment of his debt, and which they delayed 
to pay. 


—— —— 


Unto the Right Honourable, c. 


4 
1 HAT the eſtate of R. belonging formerly to K. 
was purchaſed at a judicial ſale by B. at a price of 
L. , for which ſum, he as principal, and C. as 
cautioner, of this date, granted bond payable a- 
gainſt Martinmas then next, with intereſt from the 
Whitſunday preceding. 

The petitioner was a preferable creditor in vir- 
tue of an heritable bond and infeftment thereon, 
over the eſtate of R. for L. , and he was 
accordingly ranked primo loco for that ſum, with 
intereſt. Of this date, the petitioner obtained a 
warrant from your Lordſhips, upon the ſaid B. for 
payment of the principal ſum and intereſt then 
due, amounting to I. ——, and he has fince re- 
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ceived from B. the following partial payments, 
2 ; but there ſtill remains due to 
the petitioner, a balance of l. —. 

Notwithſtanding repeated applications for pay- 
ment of this balance, the petitioner has been un- 
able to recover it, being always put off with evaſive 
anfwers. (If the purchaſer has aſſigned any parti- 
_ cular reaſons for withholding payment, thefe may 
be mentioned and the anſwers tending to ſhew 
their irrelevancy ; after which the petition will 
conclude thus :) 


May it therefore pleaſe your Lordſhips, 
to ordain the clerks of Seſſion, in 
whoſe hands the bond granted by the 
ſaid B. and C. remains, to put the ſame 
upon record, and give out extracts 
thereof, ſo as diligence may proceed 
at the petitioner's inſtance againſt the 
obligants in the ſaid bond, for pay- 
ment of the forefaid balance of . 


According to juſtice, &e. 


INT ERLocu rok. 


The Lords having adviſed, &c. they grant 
warrant to the clerks of Seſſion, their de- 
putes and ſubſtitutes, in whoſe hands the 
within mentioned bond of cautionary lies, to 
put the ſame in the regiſter, that all parties 
concerned may have extracts thereof. 
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XXIV. Petition of a purchaſer to allow the 
bond of caution ludged by a perſon who had 
offered for bis behoof, to be withdrawn, aud 
a new one to be lodged in place thereof. 


Unto the Right Honourable, &'c, 
(The petition is put in name of the purchaſer 
and the perſon who offered for him.) 


Taar the lands and eſtate which belonged to 
——, With the teinds, parſonage, and vicarage, 
thereof, having been brought to judicial ſale, at 
the inſtance of his creditors, were expoſed to roup 
upon laſt, before Lord , Ordinary, 
and purchaſed by your petitioner A. (the nominal 
purchaſer) at a price of L. Sterling ; for 
which he enacted himſelf to find caution in terms 
of the articles and conditions of roup, and has 
found caution accordingly. 

That the ſaid purchaſe was made by A. for be- 
hoof of the other petitioner B. which the former 
has declared by diſpoſition and aſſignation of date 
, produced in proceſs, whereby, he made o- 
ver the purchaſe in tavour of the ſaid B. and con- 
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ſented that the decreet of ſale ſhould go out in 
his name. 

That your petitioner B. has lodged bonds by 
him and C. as his cautioner, duly executed, for the 
price of the ſaid purchaſe made over to him, con- 
form to the articles and conditions of roup, in or- 
der that the decreet of ſale may be allowed to go 
out in his name, and that the bonds of cautionary 
granted by the ſaid B. who has now no interelt in 
the purchaſe, may be given up. 

May it therefore pleaſe your Lordſhips, 
to receive the Lord s report 
of the ſaid roup and ſale, and upon his 
Lordſhips reporting the ſame and the 
caution found by your petitioner B. to 
ordain the decreet and ſale of the lands 
and others above mentioned, to go out 
in his name, and to allow the bonds 
granted by the ſaid A. and his caution- 
er, to be thereafter delivered up to 
| him, 


According to juſtice, &c. 


The deſire of this petition, after intimation to 
the agents for the creditors, was granted, and the 
decreet of ſale went out in B's name. 
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XXV. Petition for exonering the purchaſer at a 
judicial ſale, who in terms of the late act of 
Parliament has conſigned the price, 


r 


l 
| 


Unto the Right Honourable, Oc. 


Tar at a judicial fale of the lands and eſtate 
which belonged to ——, the petitioner purchaſed 
the 8th lot under fale, being „at a price 
of L. ——, payable at ——, and bearing intereſt 
from — and having found ſufficient caution 
for the price, a decreet of ſale was pronounced in 
his favour. 

That by the «th ſeaion of the act of Parliament 
of the 23d of his preſent Majeſty, intituled, An 
act for rendering the payment of creditors more 
* equal and expeditious in that part of Great 
« Britain called Scotland, &c.” it is inter alia en- 
acted, “ hat it ſhall be lawful to a purchaſer at a 
judicial ſale, at any term of Whitſunday or Mar- 
é tinmas, ſubſequent to the term of payment of 
** the price, to lodge the price, with the intereſt 

| L 


F nord bh ets 


82 Ranking and Sale. 


“% due upon it, in the Royal Bank, or Bank of 
“ Scotland, at ſuch intereſt as can be procured for 
it; declaring always, that by ſo doing, and by 
giving notice thereof to the common agent who 
„ carried on the ſale, he (hall be exonerate in the 
«© ſame way, as if the price had been conſigned in 
„the hands of the Magiſtrates and Town Coun- 
„cih of Edinburgh, as required by the 6th act of 
e parliament of Scotland, in the year 1695.” 

'That the petitioner being deſirous to pay the 
price of the foreſaid ſubject, and to get up his 
bond of caution, of this date, made intimation to 
, common agent for carrying on the ſale, of 
his intention to conſign the ſame, with intereſt due 
thereon, in the {Bank of Scotland at Whitſunday 
liſt, as is inſtructed by the inſtrument of intima- 
tion herewith produced. 

The petitioner, accordingly at (Whitſunday laſt) 
paid the price ints the Bark of Scotland) amount- 
ing, at that date, principal and intereſt, to the ſum 
of . —— ; and he herewith produces a receipt 
for it by the treaſurer of the ſaid Bank, bearing 
intereſt at 3 per cent. 
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May it therefore pleaſe your Lordſhips, 
to exoner the petitioner and his cau- 
tioner of the price of the aforeſaid ſub- 
jects, and to grant warrant to autho- 
rife and ordain the clerks of Seſſion to 
deliver up the petitioner's bond of cau- 
tion for ſaid price; or, to remit to the 
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Lord „ Ordinary in the ranking, 
or any other of your Lordſhips number, 
to inquire into facts and to report. 


According to juſtice, &c. 


In practice, a letter from the common agent to 
the purchaſer, or his agent, acknowledging to have 
received intimation that the money has been con- 
ſigned, is frequently produced as evidence of this 
fact, inſtead of a formal inſtrument under the 
hand of a notary. 

If the price has not been conſigned by the pur- 
chaſer,, but exhauſted by warrants of the Court, 
and diſcharges from the creditors, ſtill the form 
will be nowiſe different, except that, inſtead of nar- 
rating the act of parliament, intimation and con- 
ſignation, he will mention the different payments 
made, and produce the diſcharges exhauſting his 
price. 

This petition will be remitted in common form 
to the Ordinary in the ranking, to inquire into 
facts and report. The petition is next to be tranſ- 
mitted to the Outer Houſe clerk, and inrolled in 
the Ordinary's hand roll. At calling of the cauſe, 
if the price is exhauſted by payments, counſel will 
move his Lordſhip for a remit to the clerk of pro- 
ceſs to compare the diſcharges, or other vouchers 
inſtructing payment of the price, with the decreet 
L 2 
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of ſale, act and decreet of diviſion, and report if 
it has been properly applied. 

The clerk thereupon makes out a report, certi- 
fying his having compared the vouchers, with the 
decreet of ſale, &c. and that he finds the price to 
be exhauſted by legal payments, authoriſed in 
terms of the allocation in the act and decreet of di- 
viſion 

Upon this, a ſhort minute is made up, and the 
papers given in to the Ordinary's clerk, to be 
conſidered by his Lordſhip for reporting: At ſame 
time the petition muſt be inrolled in the ſummar 
roll for the Inner Houſe, when it will of courſe be 
taken up by the Court, and the Ordinary will make 
his report. 


Interlocutor upon the report. 


On report of the Lord — „the Lords 
find the price of the lands of —, 
duly ard regularly applied by ——, the 
purchaſer, and exoner him thereof, and or- 
dain his bend of cautionary to be delivered 


up. 


The form of a remit to the clerk is uſual, even 
where the price is conſigned, that he may examine 
if the ſum conſigned correſponds with the decreet 
of ſale, &c. and a ſimilar interlocutor will be pro- 
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nounced on the Ordinary's report, finding that the 
price has been duly conſigned, therefore exonering 
the purchaſer, and ordaining his bond of caution 
to be delivered. | 

An act and warrant is thereupon extracted; and 
the clerks having ſearched out the bond of cau- 
tionary, itis delivered up to the purchaſer's agent, 
along with the vouchers formerly produced, he 
giving a receipt upon the act and warrant for the 
bond of cautionary ſo delivered up; and this re- 
ceipt is kept (with the act and warrant) by the 
clerks, as their voucher for delivering up the bond. 

The clerk's ſervant for making a re- 
port to the Ordinary, is entitled to L.o 5 © 

The Ordinary's clerk, when the pe- 


tition 1s reported to Court - . 
The Preſident's clerk, for inrolling 

in the ſummar roll — 8 
The clerk's ſervant for ſearching out 

the bond of cautionry - 0 


Belides, the dues of extracting the act and war- 
rant, &c. | | 


CHAPTER II. 


PETITIONS under the BaxxRUHr AcT 234. 
Geo, III. Chapter 18. 


Tunis act, which, in the proceedings conſequent 
thereupon, very much reſembles the commiſſions 
ot bankruptcy in England, is intended ſolely for 
the relief of merchants and traders. The different 
parts of the ſtatute are ſo fully quoted, and the 
ſteps ot procedure ſo fully narrated in the pe- 
titions themſelves, that when the interlocutors are 
added, little farther in the way of explanation can 
be neceſſary. All applications under the act, are 
competent to the Court in time of Seſſion or to 
the Lord Ordinary upon the bills during vacation; 
excepting the four laſt numbers of this chapter, 
where the petitions mult be preſented to the whole 
Court, and no ſingle judge has power of iſſuing 
orders, or determining in theſe, without at leaſt a 
ſpecial remit made to him for that purpoſe, 
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XX VL. Petition for ſequeſtration, at the inſtance 
of a bankrupt, with concurrence of his credi— 
tors. 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 


The PETITION of 


with concurrence of 
FOrs. 


, merchant in 


2 
„ one of his credi. 


HUMBLY SHEWETH, 


Tnar by the act of Parliament 23d. George III. 
ch. 18. intituled, © An act for rendering the pay- 
ment of creditors more equal and expeditious, 
“ in that part of Great Britain called Scotland,“ 
&c. it is inter alia enacted, That if any perſon 
in that part of Great Britain called Scotland, 
being a merchant or trader in groſs, or by re- 
* tail, or a banker, broker, or underwriter, or a 
manufacturer, artificer, or mechanic, &c. whe- 
ther diligence has been executed againſt him 
* or not, ſhall make a joint application along with 
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any creditor, whoſe debt ſhall amount to the 
ſum of 1081, Sterling, or upwards, &c. and 
oath being made to the verity of the debt, and 
the parties or their agent, alſo making oath 
to their knowledge or belief of the debtors be- 
ing under the deſcription which he aſſumes, 
the Court of Seſſion, while the Seſſion is ſitting, 


or the Lord Ordinary on the bills in time of va- 


cation, are authoriſed and required to award ſe- 
queſtration of the debtor's eſtate, real and per- 
ſonal.“ | 8 | 
And it is thereby further enacted, “ That the 
Court of Seſſion, or the Lord Ordinary, ſhal}, by 
the ſame deliverance which awarded the ſequeſ- 
tration, make an order upon the creditors to 
meet upon a certain day and hour, being not 
more than three weeks from that date, and as 
much ſooner as circumſtances may permit ; the 
ſaid meeting to be at a convenient place, either 
where the bankrupt reſides, or where his buſi- 


[neſs is, or was laſt carried on, or as near it as 


poſſible, in order to name an interim factor up- 
on the ſequeſtrated eſtate, real and perſonal, 
which deliverance, the petitioning creditor or 
creditors ſhall forthwith cauſe to be advertiſed 
in tlie Edinburgh newſpapers, called the Cale- 
donian Mercury, and Edinburgh Evening Cou— 
rant, otherwiſe, the whole proceedings to be 
null; and the ſaid Court, or the Lord Ordina- 
ry, ſhall at the ſame time grant commiſſion to a- 
ny reſident magiſtrate of the burgh, or to the 


* 
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4 ſheriff, or ſteward depute, or ſubſtitute of the 
« county or ſtewartry, where the meeting is to be 
« held, or failing them, any juſtice of peace, to be 
„ named by the Court, to attend ſaid meeting 
& of creditors, and. to receive production of their 
« grounds of debt, with the oaths thereon after 
„mentioned, and to ſign the minutes of the cre- 
<« ditors along with the preſes choſen by them.” 
That the petitioner finds himſelf failing 
in his credit and circumſtances; and ſome of his 
creditors having uſed perſonal diligence againſt 
him, his effects are in danger of being carried a- 
way by poindings and arreſtments, whereby a pre- 
ference will be created in favour of the poinding 
and arreſting creditors ; therefore, the preſent ap- 
plication becomes neceſlary, to prevent the effect 
of ſuch preference, to the prejudice of the peti- 
tioner's other lawful creditors. And in terms of 
the act of Parliament, the aforeſaid , Concurs 
in this application, who is creditor of the ſaid i 
to the extent of L. by bill herewith produ- 
ced, dated ——, payable ——, &c. There is 
likewiſe herewith produced, depoſition by the ſaid 
— = (the concurring creditor), upon the verity of 
the above debt, that no part thereof is paid or 
compenſated; that he has no other ſecurity there- 
for; and that the ſaid —— is a trader; that he 
believes him to fall under the deſcription of the ſta- 
tute, and as ſuch to be entitled to the benefit there: 
of, The requiſites of the act of Parliament being 
| M 
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thus complied with, by production of the grounds 
of debt and depoſition before mentioned. 


May it therefore pleafe your Lordfhips, to 
| ſequeſtrate the whole real and perſonal 
eſtate belonging to the petitioner. ; 
and to appoint the creditors to meet 
at , in the houſe of ——, vintner 
there, upon firſt, the | 
current, at 12 o'clock mid-day, to name 
an interim factor on the ſequeſtrated 
eſtate, and to grant commiſſion to the 
ſherift-depute of ſhire, or his ſub- 
ſtitute, or any of his Majeſty's juſtices 
of peace for the ſhire of ——, to be 
named by your Lordfhips, to attend the 
meeting, receive production of the cre- 
ditors grounds of debt, and oaths of ve- 
rity thereon, and fign the minutes of 
the meeting 1n terms of the ſtatute, 


According to juſtice, &c. 


Where the petition is preſented in name of a 
company, and as individuals, the form is {till the 
ſame, narrating the act of Parliament as before; 
that the petitioners, as a company and individuals, 
unfortunately find themſelves failing in their cre- 
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dit, &c. That (creditors to the extent re- 
quired by law) concur in the application, producing 
their grounds of debt and oath of verity, and 
praying to ſequeltrate the whole real and perſonal 
eſtates of the ſaid A. and B. as copartners, and I, 
A. and T, B. as individuals, and to appoint the 
creditors to meet &c. as in the former example. 

It the petition is preſented in time of vacation, 
then it will be addreſſed unto the Right Honour- 
able the Lord Ordinary upon the bills, which is all 
the alteration in that caſe neceſſary ; ; only the pe- 
tition, even then, is not preſented by the clerk of 
the bills, but is given into and preſented by any 
of the Inner Houſe clerks aſſiſtants, whom the pe- 
titioners agent chooſes to employ, 


| The Interlocutor upon ſuch petitions is: 


The Lords (or if in vacation, the Lord 
, Ordinary officiating upon the bills) 
having heard this petition, they ſequeſtrate 
the vÞo' „ pexſonal eſtate of the ſaid 
„wherever ſituated, and appoint his 
creditors to meet at ——, within the houſe 
of ————, upon the = Cay Of; pwn 
(the time is uſually fixed about 10 days from 
the date of the netition | at i2 o'clock noon 
to name an interim factor upon the foreſaid 
ſequeſtrated eſtate, in terms of the ſtatute ; 
M 2 
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and grant warrant and commiſſion to ——, 
a reſident bailie, ſheriff, or ſteward depute, 
or ſubſtitute) and failing them , ( juſtice 
of peace to be named by the petitioners) to 
attend the ſaid meeting, and to receive their 
grounds of debt, with the oaths of verity 
thereon required by ſtatute, and to ſign the 
minutes of the meeting of the creditors a- 
long with the preſes to be choſen by them; 
and ordain the perſon or perſons above 
named, who ſhall act as commiſſioner at that 
meeting, to tranſmit the original minutes 
ſigned by him and the prefes, with the ac- 
ceptance of the factor to be choſen at the 
meeting thereto ſubjoined, to the clerk to 
the ſequeſtration, to be kept among the re- 
cords of Court for the benefit of all concern- 
ed; (a) and the Lords ordain the petitioners 
immediately to advertiſe the ſequeſtration 
now awarded againſt the ſaid „and the 
time and place appointed for the meeting of 
the creditors to chooſe an interim factor, in 
the Caledonian Mercury, and Edinburgh 
Evening Courant, all in terms of the ſtatute ; 
and diſpenſe with the minute book, 


j Ur 44 


If a warrant in this caſe, or where the petition 
ſtands in name of the creditor alone, is neceſſary 
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for ſealing up the books of the bankrupt, as au- 
thoriſed by F 9. of the ſtatute, this will be men- 
tioned in the prayer of the petition, and that part 
of the interlocutor correſponding thereto, to be ad- 
ded at the mark (a) will be thus: 

And further, they grant warrant to, and 
authoriſe the ſaid „immediately to ſeal 
up, and cauſe put under ſafe cuſtody,the books 
and papers of the bankrupt, to lock up his 
ſhop, warehouſe, and other repoſitories, and 
to keep the keys thereof, until a factor is 
named by the creditors, into whoſe cuſtody 
they may be delivered. 


——— — 


The bankrupt act & 10. requires only the oath 
of the party or his agent, to the belief of the 
bankrupt's being a merchant, &c ; but the oath of 
the party himſelf to the verity of the debt: and 
by § 38. the oaths of credulity of factors &c. as to 
the verity of debts is ſufficient, where the credi- 
tors are out of Great Britain or Ireland, or incapa- 
ble to make oath, 

In a caſe where the creditor applying for ſe- 
queſtration had, through miſtake or otherwiſe, e- 
mitted a wrong oath, and was not creditor to the 
legal amount, another creditor arreſter, wiſhing to 
take advantage of this circumſtance, applied on 
account of that defect, to have the ſequeſtration 
recalled ; but being oppoſed by the creditors in 
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general, who natnrally confidered the ſequeſtration 
as putting a ſtop to all other diligence, his petition 
was refuſed, and the ſequeſtration found to remain 
ſtill effectual; 31ſt January, 1787, Beadie againſt 
Heggie's creditors. 

Where a poinding has been executed recently 
before ſequeſtration, the petition, after mentioning 
this circumſtance, may at the concluſion pray fur- 
ther for warrant to prohibit and diſcharge the cre- 
ditor from diſpoſing of the goods poinded by him, 
without the future directions of the Court or Lord 
Ordinary officiating on the bills, which will be 
granted ; but as the goods may loſe in their value, 
or, as in the caſe of horſes or other cattl8, occaſion 
expences in keeping before the ſequeſtration can 
take full effect and a factor be appointed, this 
may give riſe to a counter petition upon the part of 

the ereditor, for warrant to ſell the poinded goods, 
in the mean time, reſerving the queſtion of right 
till afterwards. Such counter petition will dep:nd 
ſo much upon the particular ſtate of facts attend- 
ing it, that an example at length ſeems unneceſ- 
ſary ; it may be ſufficient for illuſtration, to give 
the prayer of a petition for warrant to ſell in name 
of a creditor who had poinded ſome hackney car- 
riages and horſes belonging to the debtor. but had 
been ſtop: from proceeding further by ſequeſtra- 
tion and interdict, in manner before mentioned, by 
which means if the interdict ſhould continue, the 
borſes might be kept unenmployed for a conſidera- 
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ble time in a livery ſtable at a great expence, 
The petition concluded thus : 


May it therefore pleaſe your Lordſhips, 
either to remove the interdict, and to 
allow the petitioner to diſpoſe of the 
poinded goods, as if no ſuch interdi& 
had been pronounced, or to grant war- 
rant for ſelling the carriages and horſes 
above mentioned, or at leaſt the hor- 
ſes, by public roup, upon ſuch advertiſe- 
ment, and at the ſight of ſuch perſon as 
your Lordſhips may think proper to 
appoint, and the free reſidue of the 
price, after deducting the expence in- 
curred by the petitioner, in proſecuting 
his diligence of keeping the horſes till 
the time of ſale, and of the ſale itſelf, 
to be lodged in the hands of a banker 
upon a note taken payable to the fac- 
tor, who ſhall be named under the ſe- 
queltration, reſerving to the petitioner 
his right (under the act of Parliament) 
to draw preferably 20 per cent. of the 
yalue in the diviſion, and any further 
right competent to lim; or, at leaſt to 
declare, that if the goods remain unſold 
till a factor is appointed, they ſhall not 
be at the riſk of the petitioner, and 
that he ſhall be entitled to the expence 
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of keeping them, as well as the expence 
ot his diligence. 


According to juſtice, &c. 


XXVII. Petition for ſequeſtration, at the in- 
ance of a creditor, againſt the bankrupt. 


- 


Unto the Right Honourable, tc. 


Tuar by an act paſſed in the 23d year of his pre- 
ſent Majeſty, intituled, © An act for rendering the 
«+ payment ef creditors more equal and expedi- 
tious, &c.“ it is inter alia enacted, That if 

* any perſon in that part of Britain called Scot- 
land, being a trader or merchant, in groſs or 
by retail, or a banker, broker, &c. ſhall be un- 
der diligence by horning and caption, for debt, 
and ſhall either in virtue thereof be impriſoned, 
or retire to a ſanctuary, or fly, or abſcond for 
his perſonal ſafety, or defend his perſon by force, 
or being out of Scotland, or not liable to be 
impriſoned, by reaſon of privilege, or perſonal 
protection, ſhall be under diligence by charge 
of horning, attended with arreſtment not looſed 
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or diſcharged within 15 days, or poinding of 


any part of his moveables, or decree of adjudi- 
cation of any part of his heritable eſtate, for 
payment of debt, at the inſtance of any credi- 
tor, it ſhall be lawful to any creditor of the ſaid 
perſon, whoſe debt fhall amount to the ſum of 
1001. Sterling, or any two creditors, whoſe 
debts ſhall amount to 1501. Sterling, or to a- 
ny three or more creditors, whole debts ſhall a- 
mount to the ſum of 200 l. Sterling, and up- 
wards, at any time within four kalender months 
of the laſt ſtep of the ſaid diligence, to apply. by 
ſummary petition to the Court of Seſſion. while 
the Seſſion is fitting, or to the Lord Ordinary 
on the bills, in time of vacation, for a ſequeſ- 
tration of the ſaid debtor's eſtate, real and per- 
ſonal ; and upon production of the grounds of 
debt aforeſaid, and the creditor- or creditors 
at whoſe inſtance the application is made, ſwears 
ing to the verity of their debts before any Judge 
Ordinary or Juſtice of the Peace, and alſo, that 
they believe the party againſt whom the appli- 
cation is made, to be a merchant, or otherwiſe 
under the deſcription above ſet forth, with and 
under the foregoing exceptions, the ſaid Court 
or the Lord Ordinary, ſhall grant warrant for 
citing the ſaid debtor, by delivering to him per- 
ſonally, or leaving for him at his dwelling houſe, 
a copy of the faid petition ; or if the debtor be 
out of Scotland, by affixing copies on the market 


* croſs of Edinburgh, pier and ſhore of Leith, 


N 
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« and alſo by leaving a copy at his laſt dwelling 
% houſe, or houſe of buſineſs in Scotland, to appear 
© jn Court within the time ſpecified in the war- 
«© rant of citation, not being leſs than ſix, nor more 
«© than forty days from the date of the citation, to 
„ ſhew cauſe why ſequeltration ſhould not be 
„% awarded, &c.; and if the debtor ſhall not appear, 
either in perſon or by his counſel or agent, or 
„ ſo appearing, ſhall not produce written evidence 
«© of the debt or debts being ſatisfied on which 
the diligence proceeded, and alſo pay or ſatisfy 
ce the debt or debts due to the petitioner or 
5“ petitioners, or ſhew other reaſonable cauſe why 
& further proceeding ſhould not be had, the Court 
„or the Lord Ordinary ſhall immediately award 
« ſequeſtration of the ſaid debtor's whole real and 
« perſonal eſtate.” 

That the petitioner ſtands creditor to 1 
merchant in , for ſundry ſums of money, and 
particularly in the ſum of I. (above 1001.) 


contained in a bill, dated , drawn by 
upon and accepted by the ſaid , payable ——, 
indorſed by the ſaid ——, to —, and by him 


to the petitioner, and allo in another bill, &c. 
(narrate the ſeveral grounds of debt) as appears 
from production of the ſaid (two bills) with affida- 
vit by the petitioner to the verity of theſe debts, 
and that he believes the ſaid , to be a mer- 
chant. | 

That the faid , having failed to retire the 
bill for L. (as well as others wherein the pe- 


titioner remained creditor to him) the ſame was 


7 
— 
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proteſted, and he was charged for payment thereof, 
by virtue of letters of horning, dated and ſigneted 
„and after expiry of the days of charge, 
the petitioner raiſed letters of caption againſt the 
ſaid , and meant to have incarcerated him 
upon the caption, but was prevented by his flying 
and abſconding irom the execution of the diligence, 
as appcars lrom an execution of ſearch under the 
hands of , meſſenger, bearing date Bi 

In this ſituation, the petitioner hopes your Lord- 
ſhips will be of opinion that the ſaid - falls 
under deſcription of the ſtatute, and will award a 
ſequeſtration of his whole real and perſonal eſtate, 
in terms of it. 


May it therefore pleaſe your Lordſhips, 
to grant warrant for citing the betore 
named „ upon (ten) days warn- 
ing, if within Scotland, perſonally or 
at his dwelling place; or, if forth 
thereof, by open proclamation at the 
market-crols of Edinburgh, pier and 

ſhore of Leith, to appear and ſhew cauſe 
why ſequeſtration ſhould not be award- 
ed of his whole real and perſonal e- 
ſtate; and on his failing ſo to do, or 
not appearing, or not complying with 
the alternative ſpecified in the ſtatute, 
to ſequeſtrate his whole real and per- 
ſonal eſtate, appoint the creditors to 

meet tor the purpoſe of chooſing an in- 


terim factor, and grant commiſſion for 
„ 
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taking their oaths in the uſual form ; 
and to give ſuch other orders as to your 
Lordſhips may ſeem proper. 


According to juſtice, &c. 


iſt INTERLOCUro. 


The Lords having heard this petition, 
they grant warrant to macers of Court and 
meſſengers at arms, to cite the ſaid ; 
by delivering to him perſonally, or leaving 
at his dwelling houſe, if he is within Scot- 
land, a copy of this petition and deliverance; 
and if he is out of Scotland, by affixing co- 

pies thereof upon the market croſs of Edin- 
burgh, pier and ſhore of Leith, and another 
copy at his laſt dwelling houſe, or houſe of 
buſineſs in Scotland, to appear in Court with- 
in days (not leſs than fix, nor more 
than 40) after ſuch citation, to ſhew cauſe 
why ſequeſtration ſhould not be awarded a- 
gainſt his whole real and perſonal eſtate, (a) 
and diſpenſe with the minute book, 


— 


In caſe the creditor who applies for ſequeſtra- 
tion, be not poſſeſſed of diligence for rendering 
the debtor bankrupt, he will mention ſo in the pe- 
tition, and crave diligence to recover it; then the 
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interlocutor at the mark (a) will bear: * And 
« grant warrant for firſt and ſecond diligence, at 
the petitioners inſtance, againſt havers, for re- 
covering written evidence of the horning, cap- 
„tion (as the caſe may be) raiſed and executed a- 
« gainſt the ſaid „as mentioned in the 
6+ petition, to the day of 

The petition and deliverance mult be recorded 
in the general regiſter- of inhibitions, within 24. 
hours after the deliverance 1s ſigned, otherwiſe the 
proceedings will be of no effect. 

If the petition for ſequeſtration is againſt a 
company, it muſt be executed at the houſe or ſhop 
where the buſineſs is carried on, or where any of 
the managing partners reſide ; or, if the houſe and 
ſhop are ſhut up or deſerted, a copy is to be fixed 
on the market croſs of Edinburgh, pier and ſhore 
of Leith. 

After the petition is returned and given into the 
clerk, with the neceſſary executions of intimation, 
an interlocutor ſequeſtrating, if no oppoſition is 
made, will be obtained in theſe terms. 


2d INTERLOCUrok. 


The Lords having reſumed conſideration 
of this petition, and writs therein referred to, 
with the executions of citation, in terms of 
their former interlocutor, and the writings 
produced to inſtruct the diligence againſt the 
ſaid ——, mentioned in the petition, in re- 
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ſpect he has failed to appear by himſelf or 
his counſel, to ſhew cauſe why further pro- 
ceedings ſhould not be had on this petition, 
they lequeſtrate, &c. as in the interlocutor 
upon the former petition page 91.) 


The Court has been in practice of ſequeſtrating 
the eſtate, although the term of payment of the 
debt due to the creditor who makes the applica- 
tion is not arrived, eſpecially if the bankrupt con- 
curs. 

It has been already obſerved, page 92, that by 
do of the ſtatute, it is competent to the Court or 
Lord Ordinary. if deſired by the petitioning cre- 
ditors, upon awarding of the ſequeſtration, to 
grant warrant to the commiſſioner for ſealing up 
the books, &c. of the bankrupt. In the lame ſec- 
tion 9. it is likewiſe provided, that it ſhall be com- 
petent for the Court or Lord Ordinary, even from 
the date of the application for ſequeſtration, to 
give ſuch interim orders as the circumitances of 
the caſe may require, for preventing embezzlement 
or damage to the effects, upon application of any 
of the creditors, and cauſe ſhewn. 

Aſter a petition for ſequeſtration has been pre- 
ſented, it is by Y 49. of this act, competent for a- 
ny other creditor to concur therein, and to follow 
forth the ſame, even without the conſent, or after 
the death of the creditor or creditors originally pe- 
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titioning; and the expence deburſed therein ſhall 
be repaid to them by the factor or truſtee, out of 
the firſt end of the debtors eſtate; and if the 
bankrupt happen to die in the mean time, the 
proceedings ſhall, notwithſtanding, be carried on 
and followed out as if he were in life. 

By § 14. if the debtor againſt whom ſequeſ- 
tration has been awarded without his concurrence, 
or any creditor who has not concurred, appre- 
hends that the party does not come under the de- 
ſcription of this aQ, the debtor or creditor may 
any time within zo days after the ſequeſtration has 
been awarded, get it recalled, upon ſufhicient cauſe 
ſhewn by a petition to the Court, or to the Lord 
Ordinary upon the bills during vacation, which 
petition muſt be intimated to the party at whoſe 
inſtance ſequeſtration was obtained, or his known 
agent, and a reaſonable time given for anfwering, 
&c. ; but, in the mean time, until the matter be 
finally determined, the proceedings under the ſe— 
queſtration are allowed to go on, as if no ſuch ap- 
plication had been made. To give the form of 
ſuch a petition would be of little avail, as after 
narrating the ſequeltration obtained, and that part 
of the act laſt quoted, the reſt of the petition 
mult entirely depend on the particular circumſtan- 
ces of the caſe, and pray, that for the reaſons 
therein ſet forth, the ſequeſtration be recalled, as 


improper or unneceſſary.— Applications to this 


effect are alſo ſometimes made by the bankrupt, af- 


ter ſettling with his creditors; of w which the fol- 
lowing is an example. 
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XXVIII. Petition of a bankrupt for having the 
ſequeſtration formerly awarded againſt him 
recalled. 


Unto the Right Honourable, Oc. 


Tur the petitioner having become inſolvent, s 
ſequeſtration of his eltates, real and perſonal was, 
of this date, awarded by the Court, over which 
—— was firſt appointed interim factor, and after- 
wards eleQed truſtee; and an order was, of this 
date, iſſued on the petitioner for executing a diſ- 
poſition, and conveyance thereof, in favour of 
the ſaid ——, | 
That the petitioner having made offer to his 
creditors of a compoſition of (10 s.) per pound of 
the debts due by him, payable at 9 and 18 months 
from laſt, he has received letters from the 
whole of them, agreeing to accept of that ſum, and 
that the ſequeſtration be recalled ; and he has alſo 
received a letter to the like effect from 2 
the truſtee for his creditors; all which are produced 
in the hands of the clerks of Court. 
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In theſe circumſtances, the petitioner is hopeful 
your Lordſhips will recall the ſequeſtration of his 
eſtates as no longer neceſſary, and will appoint 
, the truſtee, to reconvey and make over to 
the petitioner the whole effects belonging to him, 
veſted in his perſon as truſtee for the creditors, 


May it therefore pleaſe your Lordſhips, 
to find, that under the circumſtances a- 
bove mentioned, there is no longer any 
neceſſity for continuing the ſequeſtra- 
tion, and therefore to recall the ſame, 
and to ordain ——, the truſtee, to re- 
convey and make over in favour of the 
petitioner, the whole effects veſted in 
his perſon, as truſtee for the creditors ; 
to recall his appointment as ſuch ; and 
to give ſuch further relief in the premi- 
ſes as to your Lordſhips ſhall ſeem pro- 


per. 


According to juſtice, &c, 


This petition ſhould be intimated to the truſtee . 
or his agent, beſides which, the Court, before grant- 
ing the deſire thereof, will appoint it to be inti- 
mated upon the walls of the Outer and Inner 
Houſe in common form. | 

When ſequeſtration has been awarded, a meet- 
ing of the creditors is to be called by advertilce 
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ment in the Caledonian Mercury and Edinburgh 
Evening Courant, to be held at the time and place 
ſpecified by the interlocutor, and a minute of the 
proceedings made up in preſence of the Commiſ- 
ſioner. This minute ſhould ſtate production of the 
act of ſequeſtration, the names of the creditors, or 
their agents preſent, and production of the ſeveral 
grounds of debt, oaths of verity, and letters of proxy 
to agents, where the creditors themſelves cannot 
attend: It will then mention the perſon for whom 
they ſeverally vote as interim factor; and if there 
be any difference upon this ſubject, it will diſtin- 
guiſh the creditors or proxies who vote for one, 
and thoſe who vote for another to be interim fac- 


tor, with the objeQtions ſtated to each, and an- 


ſwers thereto: Then a day and place ſhould be 
fixed for meeting, to chooſe a truſtee : Laſtly, the 
minute will be figned by the commiſhoner, and 
preſes of the meeting; and the propoſed interim 
factor or factors ſhould allo ſign, teſtifying their 
acceptance in the event that the election of either 
ſhall be confirmed by the Court. | 


— 
5 2 — 0 — ——ↄ—— —v———— — EEE ES OE ED — — — — —ů — 
— — 


XXIX. Pelition by an interim ſuctor in the caſe 
of a double election. 


Unto the Right Honourable, c. 


"Tran having become inſolvent, ſequeſtra- 
tion was applied for againſt him at the inſtance of 
. and other creditors, whoſe debts amount- 
ed to more than the ſum required by the ſtatute. 
The bankrupt did not conſent, but after the peti- 
tion had been ſerved, as he had no objections to 
offer, ſequeſtration was, of this date, awarded. 
Upon the day of —— current, 
the day appointed by the act of ſequeſtration, the 
creditors met for the purpoſe of chooſing an interim 
factor. The words of the act of parliament 23d, 


Geo. III. ch. 18. § 7, where the qualifications of 


thoſe creditors entitled to vote at ſuch meetings 

are aſcertained, are theſe, All queſtions at this 

“ meeting ſhall be determined by a majority of the 

* creditors, in value or extent of debt, appearing at 

the ſaid meeting by themſelves, or others autho- 
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&* rifed by them, and whoſe grounds of debt and 
* oaths thereon are ſo produced.” 

The minutes of the meeting, with the letter from 
the preſes, under which they were tranſmitted to 
Edinburgh, are ſubjoined to this petition; and to 
theſe the petitioner begs the liberty of referring 
your Lordſhips for whatever, from a deſire to avoid 
unneceſſary minuteneſs, he may omit to mention 
concerning them. 

It appears from thence, that ſo many of the 
creditors appointed the petitioner to the office of 
factor, and others named Thoſe who 
voted for the petitioner were , &. Thoſe 
who voted for „are &c. (Here the names 
of the creditors who voted on each ſide, are ſpe- 
cified, and the amount of their debts, with the 
objections occurring to thoſe who voted againſt the 
petitioner, being in ſubſtance, that they were con- 
jun& and confident perſons, moſt of them rela- 
tions of the bankrupt; that their claims were not 
properly liquidated, and the grounds of debt not 
produced: The petition then concludes.) 

As the ſtatute requires, that immediately after 
the meeting for chooſing a factor, the factor ap- 
pointed ſhould advertiſe the diets of examination, 
and the day fixed for chooſing a truſtee, and ag 
both that day and theſe diets have been named by 
the ſheriff of the county of = upon petitions 
preſented to him both by „(the other propoſ- 


*% 


ed interim factor) and your preſent petitioner, it 


3 
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| becomes neceſſary that theſe appointments ſhould 
be immediately publiſhed in terms of the act. 
The petitioner having been the perſon employ- 


ed by the creditors at 


„to get the ſequeſtra- 


tion awarded, and conſidering himſelf as legally 
choſen, thought it his duty to report the minutes 
and make the preſent application to your Lord- 


May it therefore pleaſe your Lordſhips, to 
find that the petitioner „is du- 
ly elected interim factor on the ſequeſ- 
trated eſtate, real and perſonal of ; 
or at leaſt, in the mean time, to au- 
thoriſe the petitioner to advertiſe the 
days appointed by the ſheriff of., 
for examination of the bankrupt, and 
for chooſing a truſtee, which by the a& 
i- neceſſary to be done immediately; 
and thereafter to proceed in the matter 
as to your Lordſhips ſhall ſeem proper. 


According to juſtice, &c. 
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XXX. Petition by the interim fatlor, for a com- 
miſſion to examine the bankrupt, where, from 
particular circumſtances, he cannot attend at 
the uſual place of examination. 


Unto the Right Honourable, Nc. 


Var upon application made byʒ⁊x and 
Company (the bankrupts), with concurrence of 
certain of their creditors, in terms of the act of 
parliament paſſed in the 22d year of his preſent 
Majeſty, intituled, * An act for rendering the 
& payment of creditors more equal and expeditious 
“ in that part of Great Britain, called Scotland,“ 
a a ſequeſtration of the eſtate and effects of the ſaid 
——, ſituated within the juriſdiction of the Court, 
was awarded by your Lordſhips; and the creditors 
were appointed to meet at (Edinburgh) upon the 
— day of laſt, to name an interim factor 
on the aforeſaid ſequeſtrated eſtate, under the au- 
thority of the ſtatute. 
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That at this meeting of the creditors, the peti- 
tioner was unanimouſly choſen interim factor, and 
he immediately, in terms of the ſtatute, publiſhed 
an advertiſement intimating the ſequeſtration, with 
his appointm-nt as interim factor, and a meeting 
of the creditors to be held at (Edinburgh) upon 
the —— day of next, for the purpoſe of 
chooſing a truſtee, 

That by § 15. of the faid act, it is provid- 
ed, that the factor ſhall, immediately after his ap- 
pointment, “ apply to the ſheriff or ſteward de- 
pute or ſubſtitute of the county cr ſtewartry 

where the debtor reſides, or where his buſineſs 
was carried on, who is thereby authoriſed and 
required to name one day in each of the four 
| ſucceeding weeks, to be ſet apart for the public 
examination of the bankrupt, and of his family, 
or others acquainted with his buſineſs in the 
* ſheriff court houſe of the diſtrict, &c.” And it 
is allo enacted, that the judge ihall, if neceſſary, iſ- 
ſue his warrant for apprehending the bankrupt or 
his family: And by a further clauſe of the ſaid 
ſection, it is provided, That if any one of theſe 
& perſons ſhall happen to be indiſpoſed, or other- 
wife unable to attend at the time, the Court or 
Lord Ordinary upon the bills. may grant com- 
miſſion for examining them elſewhere.”? 
That though a part of the ſaid eſtate and 
effects are ſituated in this country, and ſequeſtrated 
by your Lordſhips, yet they are not natives of 
Scotland; and however willing they might be to 
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pay every attention to the commands of the Court, 
they are unable for a moment to leave their con- 
cerns in England, which are of the utmoſt import- 
ance. | 

In this ſituation, the petitioner makes the pre- 
ſent application to your Lordſhips for a commiſ- 
ſion to examine the bankrupts at M. in terms of 
the clauſe of the ſtatute laſt quoted ; and the peti- 
tioner would beg leave to ſuggeſt ——, as a pro- 
per perſon for executing the commiſſion. 


May it therefore pleaſe your Lordſhips, to 
grant commiſſion to the ſaid , or 
to any other perſon or perſons your 
Lordſhips may judge proper, to examine 
the bankrupts or their families, or o- 
thers acquainted with their buſineſs, at 
M. in terms of the ſtatute. | 


According to juſtice, &c, 


— —ää—j—⁰ 


Where the bankrupt cannot attend by indiſpo- 
ſition, a certificate of this fact, under the hands of 
a phyſician, ſhould be produced along with the 
petition. 
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Interlocutor in common caſes. 


The Lords having heard this petition, 
(and certificate therein referred to,) they 
grant commiſſion to ——, to take the exa- 
mination of , at „ upon the 
day of —. next, and ordain the petitioner 
to intimate the days of examination in the 
Caledonian Mercury, and Edinburgh Even- 
ing Courant, that all perſons having intereſt 
may attend if they ſhall think fit. 

If the bankrupt or his connections, in any caſe, 
refuſe to appear for examination, or abſcond, the 
Court, by Y 15. of the act, are empowered to grant 
warrant for apprehending and bringing them be- 
fore the ſheriff; they will, accordingly, upon a pe- 
tition ſtating that circumſtance, and this part of 
the act, grant warrant to the following effect: 

The Lords having heard this petition, they 
grant warrant to macers of Court and meſ- 
ſengers at arms, to (ſearch for, ſeize and) ap- 
prehend the perſon of the ſaid ——, (where- 
ver he can be found within the juriſdiction 
of the Court) and to bring him before the 
ſheriff depute of the county of , there 
to be examined in terms of the {tatute, 
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XXXI. Petition by the interim factor for a per- 
ſonal protection to the bankrupt, in order that 
he may attend the diets of examination 


Unto the Right Honburable, Oc. 


Tuar a ſequeſtration of the real and perſonal 


eſtate of „having been awarded in terms of 
the act of Parliament, 23d of his preſent Majeſty; 
the petitioner was, at a meeting of the creditors, 
held at „ on the —— current, choſen in- 
terim factor upon the bankrupt's ſequeſtrated 
eſtate. | 

That upon application of the petitioner, the 
ſheriff appointed (Thurſday) the —— current, 
within the court houſe of , and (Thurſday) in 
each of the three ſucceeding weeks, for the exami- 
nation of the bankrupt ; and the petitioner, in 
terms of § 15. of the faid act of parliament, 
makes this application to your Lordſhips for a per- 
ſonal protection to the ſaid „ for the ſpace of 


Late Bankrupt Ad. 115 


(ax weeks) that he may attend at the ſaid exami- 
nation, and aſſiſt in the management of his affairs. 


May it therefore pleaſe your Lordſhips, 

to grant a perſonal protection to the ſaid 

-, from the diligence of his credi- 

tors, for the ſpace of (ſix weeks) or 

ſuch other period as ſhall appear pro- 
per to your Lordſhips. 


According to juſtice, &c. 


INTERLOCUTOR. 


The Lords having heard this petition, they 
grant a perſonal protection to the ſaid 


9 


from the diligence of his creditors, raiſed or : 


to be raiſed, from the date hereof, until the 
day of next incluſive ; and pro- 
hibit and diſcharge all metlengers at arms, or 
other officers of the law, from putting any 
perſonal diligence into execution againſt him, 
during the ſaid ſpace, for any civil debt, and 
diſpenſe with the minute book. 


In the caſe of a company, the petition muſt 


pray for a proteCtion to each of the individual 
members of which the company is compoſed, 
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XXXII. Petition of an interim factor, or truſtee, 
for warrant to bring the debtor out of priſon, 
to attend the dieis of examination, 


Unto the Right Honourable, Hc. 


(Narrate the ſequeſtration, appointment of the fac- 
tor, and diets fixed for examination as formerly.) 


Tuar the ſaid „(the bankrupt) preſently 
remains incarcerated in the tolbooth of „by 
virtue of ultimate diligence obtained againſt him, 
at the inſtance of - ſo that it is not in his 
power, without ſpecial warrant from your Lord- 
ſhips, to attend the aforeſaid diets fixed for his ex- 
amination. | | 

By F 15. of the bankrupt act, the Court or the 
Lord Ordinary upon the bills, are authoriſed, 
in Caſe it be neceflary, to grant a perſonal pro- 


5 
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@ tection to the bankrupt, at the application of the 
« factor or truſtee, for ſuch time as may be requi- 
« ſite for enabling him to attend the diets of exa- 
« mination, or may grant warrant to meſſengers at 
« arms, or other officers of the law, to bring his 
* perſon out of priſon, in order to attend ſuch 
« meetings, and thereafter to carry him back to 
«© priſon.” 

Agreeable to this proviſion of the ſtatute, the 
petitioner, in the diſcharge of his duty, makes the 


preſent application. 


May it therefore pleaſe your Lordſhips, to 
grant warrant to macers of court, and 
meſſengers at arms, to bring the perſon 
of the ſaid , from the tolbooth of 

„ Where he preſently remains 

incarcerated, in order that he may at- 

tend the different diets fixed for his ex- 
amination before the ſaid ſherift depute 
or his ſubſtitute, to be again returned 
to priſon after his examination is finiſh- 
ed; alſo to authoriſe the magiſtrates of 


ceive back and detain the perſon of the 
{aid ; and to diſpenſe with the 
minute book, 


According to juſtice, &c, 


„to deliver, and afterwards re- 
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ing the perſon of the ſaid 
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INTERLOCU TOR. 


The Lords having heard this petition, 
they grant warrant to macers of court and 
meſſengers at arms, to bring the perſon of the 
ſaid , from the tolbooth of — 
to attend the different diets appointed for his 
examination before the ſheriff depute of the 
county of , or his ſubſtitutes upon the 
days of ——, &c, they always return- 
„ and a- 
gain impriſoning him in the tolbooth of 
— , after his examination ſhall be fi- 
niſhed on each of the ſaid days, as they ſhall 
be anſwerable ; and authoriſe the magiſtrates 
of , to deliver, and again receive and 


detain the perſon of the faid ——— ac- 


cordingly; and diſpenſe with the minute book. 
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XXXIII. Petition by the bankrupt, with concur- 
_ rence of the truſtee upon his ſequeſtrated eflate, 


for renewal of a perſonal protection formerly 


granted to him. 


Unto the Right Honourable, Tc. 


Tuar the eſtate, real and perſonal, of the ſaid 
| „ having been ſequeſtrated by your Lord- 
ſhips, in terms of the act 23. Geo. III. after the 
neceſſary forms were gone through, the other pe- 
titioner , was, of this date, choſen truſtee for 
managing the ſame. 

That when the petitioner came to be examined 
before the ſheriff, a perſonal protection to him was 
applied for, and obtained during ſix weeks, by the 
interim factor. This protection has ſince been ſe- 
veral times renewed, in conſequence of recom- 
mendations from the creditors; and in particular, 
upon the laſt, your Lordſhips were pleaſed 
to renew it till the day of current, 
at which time the ſame will likewiſe expire; but as 


the petitioner (the truſtee) finds that the debt 
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or has been and ſtill will be of great uſe to him in 
recovering the debts due to the eſtate, and that it 
is of advantage to the creditors at large, that the 
protection be further renewed, he has given his 
concurrence to, and authoriſed the preſent applica. 
tion for a renewal of the protection during ſuch 
time as your Lordſhips ſhall think proper. 

That by the aforeſaid ſtatute, & 42. it is provid- 
ed,“ That at any period after the ſequeſtration, 
“ and before the final diſtribution, it ſhall be com- 
„ petent for the bankrupt, with concurrence of the 
truſtee, and four-fifths of the creditors, in num- 
ber and value, who have produced and proved 
their debts as before, to apply to the Court of 
Seſſion, or the Lord Ordinary on the bills in 
timeof vacation, for a perſonal protection from di- 
ligence, for ſuch time as the Court or the Lord 
Ordinary ſhall think reaſonable, and the ſame 
&« being once obtained, ſhall be renewed, if ap- 
&« plied for in name of the bankrupt, with con- 
« ſent of the truſtee alone, unleſs any of the cre- 
& ditors oppoſe it.” A letter from the truſtee to 
the agent, authoriſing this application is produced. 


c 
cc 


* 


«c 
£6 


6c 


May it therefore pleaſe your Lordſhips, to 
grant the petitioner „ a further 
protection from diligence, for the ſpace 
of (ſix months) or ſuch other ſpace as 
your Lordſhips ſhall think proper. 


According to juſtice, &c. 


Lale Bankrupt AT. 121 


Before granting this petition the Court, if pre- 
ſented in time of Seſſion, will order it to the wall 
for eight or ten days, and if pre ented in ti ue of 
vacation, the Ordinary upon the bills will order it 


to be intimated upon the wall of the bill chamber. 


The Interlocutor of Court is in theſe terms. 


The Lords having heard this petition, 
they appoint the ſame to be intimated by af- 
fixing copies thereof, and of this deliverance, 
upon the walls of the Inner and Outer 
Houſe, and allow all concerned to give in 
anſwers or objections thereto, it they think 
proper; and when the ſaid intimation is made, 


declare they will reſume conſideration of the 
petition, 


After the petition has been thus intimated, it 
will, upon a note to the Preſident be ordered, for 
the ſummar roli, and the Court will pr. nounce an 
inierlocutor in terms thereof, granting renewal of 
the perſ nal protection during a limited time. The 
Lord Ordinary upon the bills, after intimation as 
above, will grant a renewal in like manner, if ne- 
cellary, during vacation. 
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XXXIV. Petition by the truſtee, for an order 
upon the bankrupt to diſpone. 


Unto the Right Honourable, &c. 


Tunar upon the application of _—., the Lord 
as Ordinary officiating on the bills, did up- 
on the laſt, in terms of an a& of Parliament 
paſſed in the 23d year of the reign of his preſent 
Majeſty, ſequeſtrate the whole real and perſonal e- 
ſtates of the ſaid T. and R. S. as a company, 
and of the ſaid T. S. and R. S. partners of the 
ſaid company as individuals, wherever ſituated, 
within the juriſdiction of this Court, and appoint- 
ed a meeting of their creditors.to be held at , 
the day of = laſt, for the purpoſe of 
chooſing an interim factor on the {aid ſequeſtrated 
eſtates. 

The ſequeſtration and day of meeting being du- 
ly advertiſed, the creditors made choice of the pe- 
titioner to be interim factor, they alſo appointed 
the next meeting of the creditors to. be held upon 
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* . 


lecting a truſtee on the ſequeſtrated eſtate; whichs 
meeting was duly advertiſed, in terms of the ſta 
tute. oy | 

The creditors having accordingly met upon the 
— day of —, the minutes herewith produ- 
cued, inter alia bear: “ Thereafter the vote was 
« put for the nomination of a truſtee or truſtees, 
& in terms of the act of Parliament, and the ſaid 
6, being recommended as a fit perſon for 
the office, was unanimouſly appointed ſole truſ- 
tee for the creditors of the faid — and Com- 
% pany, with the whole powers ſpecified in the ſaid 
act of Parliament; and they unanimouſly diſpenſe 
with his finding caution, or being liable for o- 
* miſſions, or for attorneys, or factors, to be ap- 
c pointed by him,” (It is more uſual for the 
truſtee to find caution at accepting the office.) 
By the foregoing ſtatute ( 19. it is enacted, 
That the minutes of the meeting of the credi- 
tors eleQting a truſtee, or ſucceſſion of truſtees, 
ſhall be forthwith reported to the Court, or the 
Lord Ordinary upon the bills, by the truſtee 
who is to act, a copy of them being previouſly 
entered in the ſederunt book, and the Court or 
the Lord Ordinary ſhall then iſſue an order up- 
on the bankrupt, to execute and deliver within 
a certain reaſonable time, to be ſpecified in the 
interlocutor, a diſpoſition or diſpoſitions, making 
over to the ſaid truſtee, or truſtees, in their or- 


the — day of -» for the purpoſe of e- 
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&« ſituated, and which ſhall ſpecially deſcribe and 
& convey the ſubjeQts fo far as they are known, or 
& ſo far as the truſtees ſhall think it neceſſary, and 
contain all proper clauſes for effectually veſting 
the right in him, with full powers of ſale, for 
„ hehoof of the creditors.” 

In conſequence of the ſaid minute, and agreea- 
ble to the above recited clauſe in the ſtatute, the 
petitioner makes the preſent application. 


* 


May it therefore pleaſe your Lordſhips, to 
iſſue an order upon the ſaid company of 
T. and R. S. and upon the ſaid I. 8. 
and R. S. as individuals, to ex-cute and 
deliver within 14 days, or ſuch other 
time as your Lordſhips ſhall think rea- 
ſonable, a diſpoſition or diſpoſitions, 
making over to the petitioner, as truſ- 
tee foreſaid, the whole real and perſon- 
al eſtate, wherever ſituated, belonging 
to the ſaid company of T. and R. 8. 
and to the ſaid T. S. and R. S. as in- 
dividuals, ſpecially deſcribing and con- 
veying their ſubjects, ſo far as they are 
known, or fo far as the petitioner ſhall 
think it neceſſary, and containing all 
proper clauſes for effectually veſting 
the right in the petitioner, with full 
powers of ſale for the behoof of the cre- 
ditors, in terms of the a& of Parlia- 
GR | 


. * As | J 
According to juſtice, &c. 
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INTERLOCUTOR, 


The Lords having heard this petition, 
with the minutes of the meeting of the cre- 
ditors of the ſaid T. and R. S. in company, 
referred to and produced, they ordain the 
ſaid company of T. and R. S. and the 
ſaid T. S. and R. S as individuals, betwixt 
and the day of next, 
to execute and deliver to the petitioner, 
as truſtee choſen by their creditors, a diſ- 
poſition and conveyance or conveyances 
ces of the whole eſtate, real and perſonal, be- 
longing to them as a company, or as indivi- 
duals, wherever ſituated, with all clauſes ne- 
ceſſary for effectually veſting the right there- 
to, in the perſon of the ſaid truſtee, for be- 
hoof of their creditors, in terms of the ſta- 
tute, 


By the bankrupt act & 20. the diſpoſition of the 
heritable eſtate, with the orders of the Court, or 
Lord Ordinary. or failing thereof, the decree of 
adjudication of Court, or of the Lord Ordinary, 
mult within 60 days from the date, be regiſtered 
by the truſtee in the regiſter of abbreviates of ad- 
judications, and will have the effe& to entitle the 
truſtee for behoof of the whole creditors, to rank 
in the ſame manner upon the heritable eſtate, as if 
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- — 


it had been a proper decree of adjudication, ob- 
tained at the date of the interlocutor awarding the 
ſequeſtration, accumulating the whole debts prin- 
cipal and intereſt, as at that period, and adjudging 
for ſecurity or payment thereof, ſo as to rank par: 
paſſiu with any prior effectual adjudication led within 
year and day of the ſame; and the ſaid diſpoſition 
or adjudication ſhall not be reduceable upon any of 
the ſtatutes concerning bankrupts, nor ſtruck at by 

any inhibition or other legal interpellation, ſaving, 
however, in the ranking upon the price, any other 
effect which ſuch inhibition or interpellation may 
have with regard to contractions of the debtor, 
poſterior to the date thereof. 

When by any accident, the diſpoſition and or- 
ders of Court have not been recorded within the 
time limited, a petition may be given in, craving 
an order upon the bankrupt to diſpone of new, or 
a warrant authoriſing the original diſpoſition and 
orders ſtill to be received and recorded, notwith- 
ſtanding elapſe of the 60 days, ſimilar to the form 
of application given under Chapter 3. in the caſe 
of a common decreet of adjudication not duly re- 
corded. | 


| 
| 
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XXXV. Petition by the truſtee, for an order to 
impriſon the bankrupt, who refuſes to diſpone. 


Vato the Right Honourable, c. 


Tuar the realand perſonal eſtate of the ſaid , 
having been, of this date, ſequeſtrated by your 
Lordſhips, and the uſual injunctions of the bank- 
rupt act, in that reſpect, fulfilled ; the petitioner 
was afterwards unanimouſly elected truſtee upon 
the ſequeſtrated eſtate. | 

That the minutes of the meeting, electing the 
petitioner as truſtee, being reported to this Court, 
with a petition craving an order upon the bank- 
rupt to convey his whole real and perſonal eſtate 
to the petitioner, as truſtee for his creditors in 
terms of the ſtatute, your Lordſhips at adviſing 
thereof, pronounced the following interlocutor.— 
(Inſert the words of the interlocutor.) 

Notwithſtanding this interlocator, and that the 


time thereby limited for executing the diſpoſition 
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is long ago elapſed, vet the faid ——. till obſti- 

nately refuſes to grant the neceſſary deeds for di- 
veſting himſelf of his property in favour of the pe- 
titioner, as will appear from an inſtrument of re- 
quiſition herewith produced. 

By the faid ſtatute +9. it is provided, That if 
the bankrupt ſhall refuſe to obey the order of 
Court, © the Court or the Lord Ordinary may pu- 
& niſh him by impriſonment.” 

Owing to the bankrupt's unreaſonable conduct, 
the petitioner is put under the diſagreeable neceſ- 
ſity of applying for this cumpulſitor, authoriſed by 
the ſtatute. 


May it therefore pleaſe your Lordſhips, to 
grant warrant for apprehending the per- 
ſon of the ſaid -, and impriſon- 
ing him within the tolbooth of G 
there to remain at his own expences, 
until he ſhall grant and deliver a diſpo- 
ſition and conveyance, of his whole 
real and perſonal eſtate, in favour of the 
petitioner, as truſtee for his creditors, 
agreeably to the ſtatute and interlocu- 
tor of Court, before recited. 


According to juſtice, &c. 
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InNTERLOCUTOR, 


The Lords having heard this petition; in 
teſpect the ſaid , has failed to execute 
and deliver to the petitioner, a diſpoſition and 
conveyance of his whole eſtate, real and per- 
ſonal, in terms of the interlocutor recited in 
the petition; they grant warrant to macers 
of court, and meſſengers at arms, to ſearch 
for, ſeize, and apprehend the perſon of the 
ſaid „and impriſon him in the tol- 
booth of ——, therein to remain, upon his 
own expences, until he ſhal} be liberated in 
due courſe of law ; and grant warrant to the 
magiſtrates of the ſaid burgh to receive 


and detain him accordingly. 
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XXXVI. Petition of a truſtee, for adjudication 
of the bankrupt eſtate, where he having ab- 


ſeconded or fled the country, cannot be compelled 
to diſpone. 


Unto the Right Honourable, Hc. 


Tuar upon the — laſt, Lord » Ordi- 
nary upon the bills, ſequeſtrated the eſtate, real 
and perſonal, of the ſaid ; and at a meet- 
ing of his creditors, held at „of this date, the 
petitioner — was choſen interim factor, in 
terms of the ſtatute of his preſent Majeſty, intitu- 
led, An act for rendering the payment of credi- 
„ tors more equal and expeditious, in that part of 
«© Britain, called Scotland.” After the previous 
ſteps required by this ſtatute had been taken, a 
meeting of the creditors was again held at , 
of this date, for the purpoſe of chooſing a truſtee, 
or truſtees, to manage the ſequeſtrated eſtate, in 
place of the interim factor formerly appointed; and 
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from the minutes produced in proceſs, it appears, 
that the creditors made choice of the petitioner as 
truſtee, in terms of the foreſaid ſtatute, and that 
the petitioner accepted of the office. 


By § 19. of the ſtatute above mentioned, it is 


enacted, That the minutes of the meeting of the 
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creditors electing a truſtee, ſhall forthwith be re- 
ported to the Court, or Lord Ordinary on the 
bills, by the truſtee who is to act, a copy of 
them previouſly being entered into the ſederunt 
book, and the Court or the Lord Ordinary ſhall 
then iſſue an order upon the bankrupt, to exe- 
cute and deliver, within a certain reaſonable 
time, to be ſpecified in the interlocutor, a diſ- 
poſition or diſpoſitions, making over to the 
ſaid truſtee, his whole real and perſonal eſtate, 
wherever ſituated, and which ſhall ſpecially de- 
ſcribe and convey the ſubjects, ſo far as they are 
known, or ſo far as the truſtee ſhall think it 
neceſſary, and contain all proper clauſes for ef- 
fectually veſting the right in him, with full 
powers of ſale, tor behoof of the creditors ; and 
if the bankrupt ſhall refuſe to obey ſuch order, 
the Court or the Lord Ordinary may puniſh him 
by impriſonment ; and in that caſe, or in caſe of 


the ſaid bankrupt being abſent from Scotland, or 


for any other reaſon does not grant ſuch diſpo- 

ſition within the time that 1s ordered by the in- 

terlocutor ſo to do, the Court, or the Lord Ordi- 

nary ſhall, upon the application of the truſtee, 

iſſue an act or decree, finding the property of 
R 2 
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c 


the whole ſequeſtrated eſtate and effeRs, real 
c and perſonal, to be in the ſaid truſtee for be- 
& hoof of the creditors, and adjudging, decerning, 
& and declaring, the whole lands and other herita- 
« ble eſtate, within the juriſdiction of the Court, 
& ſpecially enumerated, and which were the pro- 
« perty of the bankrupt, to pertain and belong to 
* the truſtee, irredeemably, to the end that the 
© fame may be ſold and converted into money, 
“ for payment of the creditors; and which adjudi- 
& cation ſhall have the ſame effect, as if the bank- 
rupt had executed the conveyance before men- 
& tioned.” 

The petitioner accordingly, with concurrence of 
the creditors, and in terms of the ſtatute, made ap- 
plication to your Lordſhips, to ordain the ſaid ; 
to execute a diſpoſition of his whole real and per- 
ſonal eſtate in his favour, and to find the property 
to be in him, and your Lordſhips, by interlocutor 
dated — laſt, ordained the ſaid „ be- 
tween and the laſt, to execute and deliver to 
the petitioner, as truſtee choſen by the creditors, a 
diſpoſition and conveyance or conveyances of his 
whole eſtate, real and perſonal, wherever ſituated, 
with all clauſes neceſſary for effectually veſting the 
riglit thereto in the perſon of the ſaid truſtee, for 
behoof of the creditors, in terms of the ſtatute, as 
appears from the petitioner's application, and your 
Lordſhips deliverance thereon in proceſs. 

That the real property belonging to the ſaid 
— , conſiſts of the following ſubjects. (Here 
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deſcribe the lands, houſes, tacks, or other herita- 
ble ſubjects belonging to the bankrupt.) 

That as the ſaid „ had abſconded a few 
weeks before the ſequeſtration was applied for, is 
ſtill abſent from Scotland, and has not hitherto, in 
compliance with the above order of Court, exe- 
cuted any diſpoſition of his eſtate real or perſonal, 
in favour of the petitioner, the. preſent application 
becomes neceſſary. 5 


May it therefore pleaſe your Lordſhips, in 
reſpe& of the foreſaid application, and 
deliverance thereon, and that the ſaid 
, has not granted the diſpoſition 
thereby ordered, to iſſue an act or de- 
cree, in terms of the ſtatute before- 
mentioned, finding the property of the 
whole ſequeſtrated eſtate and effects, 
real and perſonal, belonging to the 
bankrupt, to be in the petitioner, for 
behoof of the creditors; and to ad- 
judge, decern, and declare the ſubjects 
before mentioned, with the whole lands, 
tenements, tacks, and other heritable 
eſtate, ſituated within the juriſdiction of 
the Court, and which were the proper- 
ty of the bankrupt, to pertain and be- 
long to the petitioner irredeemably, in 
regard no part thereof is entailed, to 
the end that the ſame may be ſold and 
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converted into money for payment of 
the creditors. 


According to juſtice, &c. 


INTERLOCUTOR. 


The Lords having heard this petition, and 
conſidered the ſame, with the former pro- 
ceedings in the ſequeſtration, awarded againſt 
the ſaid , and the writings therein re- 
ferred to and produced, in reſpect the ſaid 
——, has delayed to execute and deliver a 
conveyence, in terms of the order of Court 
recited in the petition, the Lords find and 
declare the property of the whole ſequeſtrated 
eſtate belonging to the ſaid , to be veſt- 
ed in the truſtee for the benefit of the whole 
creditors, and adjudge, decern, and declare 
the whole lands, and other heritable ſubjects 
mentioned in the petition, and which belong- 
ed to the ſaid - „ ſituated within the ju- 
riſdiction of this Court, to pertain and belong 
to the petitioner, as truſtee foreſaid, irredeema- 
bly, to the end the ſame may be ſold, and the 
price thereof divided among the creditors of the 
ſaid , the bankrupt, in terms of the ſta- 
tute made in that behalf, and ordain the ſu- 
periors of the lands and other ſubjects adjud- 


Late Bankrupt Act. 135 


ged to infeft the petitioner, or thoſe deriving 
right from him in common form. 


As to the regiſtration of this petition and deli- 
verance, ſee note upon the petition, No. 34, for 
an order on the bankrupt to diſpone. 
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XXXVII. Petition of creditors, or of the pre- 
fes elected by them at their meeting, and of the 
Factor elected, where the creditors, according 
to the option given by d 51. of the bankrupt 
af, rather incline to name a factor accounta- 
ble to the Court, than a truſtee. 


Unto the Right Honourable, &c. 


(Narrate ſhortly the former proceedings in the 
ſequeſtration, and the minute of the creditors, ex- 
preſſive of their reſolution to have the bankrupt's 
eſtate rather veſted in the perſon of a factor under 
authority of the Court, than a truſtee, with the ac- 
ceptance of the propoſed factor: Then after men- 
tioning production of theſe minutes along with 
the petition, quote that part of the act founded on 
viz.) 


„ 


Br the faid ſtatute, $ 51. it is enacted, That 
& if at the meeting held as aforeſaid, for appointing 
« a truſtee on the bankrupt's eſtate, or any ſubſe- 
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quent meeting, called for that purpoſe, it is de- 
termined by a majority of the creditors in value, 
that the eſtate ought to be veſted in a factor ac- 
countable to the Court of Seſſion, and not in 
the perſon of a truſtee, the perſon choſen by the 
majority in value aforeſaid, ſhall be by the Court 
of Seſſion, or Lord Ordinary on the bills, ap- 
pointed a factor on the ſaid eſtate, and ſhall be 
veſted in the ſame, and obliged to manage, re- 
cover, ſell, and diſpoſe of the ſame, and to di- 
vide the proceeds thereof, in the ſame way and 
manner as the truſtee is directed by the act, and 
under ſuch regulations as the Court of Seſſion 
may think proper to lay down for his conduct.“ 
Under this authority, and agreeable to the reſo- 


lutions of the creditors at their meeting expreſſed 
in the aforeſaid minutes, the preſent application is 
humbly made to your Lordſhips for carrying theſe 
reſolutions into effect. 


May it therefore pleaſe your Lordſhips, to 
nominate and appoint the ſaid a 
to be factor upon the ſequeſtrated eſtate, 
real and perſonal of the ſaid 
with proper powers, and under the uſu- 
al regulations of judicial factors in ſuch 
caſes; and upon a regular bond of cau- 
tionry being lodged, to allow his facto- 


ry to be extracted; allo to ordain the 
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ſaid „the bankrupt, betwixt and 
— — next, to execute and deliver to 
the ſaid factor, a diſpoſition and con- 
veyance, or conveyances of his whole 
eſtate, real and perſonal, wherever ſitu- 
ated, with all clauſes neceſſary for veſt- 
ing the right thereof in his perſon, i in 
terms of the ſtatute. 


According to juſtice, &c. 


INTERLOCUTOR. 


The Lords having heard this petition, and 
conſidered the ſame, with the minutes of the 
meeting of the creditors of the faid ——, 
therein referred to and produced; they no- 
minate and appoint , the perſon cho- 
ſen at the ſaid meeting, to be factor on the 
ſequeſtrated eſtate, real and perſonal, of the 
{aid , with power to him to manage, 
recover, ſell, and diſpoſe of the ſame, and to 
divide the proceeds among the creditors of 
the ſaid ——, all in terms of the ſtatute 
made in that behalf; and the ſaid 
having offered as his cautioner, 
and the creditors, by their minutes aforeſaid, 
having approved of the cautioner, the Lords, 
upon the bond of cautionry being lodged, 
allow the faQtory to be extracted; and they 
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ordain the ſaid , the bankrupt, betwixt 
and the day of next, ty execute 
and deliver to the ſaid „as factor fore- 
ſaid, a diſpoſition and conveyance, or convey- 
ances of his whole eſtate, real and perſonal, 
wherever ſituated, with all clauſes neceſſary 
for veſting effectually the right thereto in 
the perſon of the ſaid ——, in terms of the 
ſtatute, and decern. 


Applications of this kind have not been come 


mon under the act. 
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XXXVIII. Petition in name of creditors, autho- 
riſing them to meet and chooſe a new truſtee, 
in place of one who has reſigned. 


Unto the Right Honourable, &&c. 


Tuar of this date, a ſequeſtration of the whole 
eſtate, real and perſonal, of the ſaid „ was 
awarded in terms of the ſtatute 23 of the King, 
ch. 18. and ſome time after, was choſen truſ- 
tee on the bankrupt eſtate. 

The truſtee proceeded in the management, and 
upon the day of „being 10 months 
from the date of the ſequeſtration, he, as the ſta- 
tute directs, made up a ſtate of the bankrupt's af- 
fairs, with a ſcheme of diviſion of the funds reco- 
vered, dividing the ſame among the creditors who 
had lodged their claims, and who drew their divi- 
dends accordingly. 

Previous to the lapſe of 10 months from the 
date of the ſequeſtration, all 's creditors 
- who have yet appeared, except the petitioners, had 
lodged their claims with the truſtee ; and ſince the 
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ſaid firſt diviſion was made, the debts of all thoſe 
who had claimed prior to it, have been tranſacted 
by the ſaid ——, and the creditors therein having 
received a compoſition in full, have finally diſchar- 
ged him ; thus there remain only the petitioners, 
whoſe debts are unſatisfied, 

The diſcharges of the great body of the credi- 
tors having been produced to , the truſtee, 
and the remaining debts being comparatively in- 
conſiderable, he determined to reſign his office, 
and called a meeting to receive his reſignation, by 
advertiſement duly made in the newſpapers, intima- 
ting the purpoſe of meeting. 

This meeting was accordingly held upon 
laſt, at which the petitioners attended by their 
doers, but no other creditor appeared. The truſ- 
tee repreſented to the meeting, as appears from 
the minutes engroſled in the ſederunt book here- 
with produced, © That it having been notified to 
“ him that had now tranſacted the whole 
% debts due by him, except to a very ſmall a- 
mount, and as in that caſe he deemed it proper 
and expedicnt for him to reſign the manage- 
ment, he had therefore called the preſent meet- 
ing for the purpole of receiving his reſignation, 
and he now requeſted the meeting to accept 
thereof.“ The meeting did accordingly accept 
of the reſignation, as appears from the ſame mi- 
nutes. 

By the original election, as appears from the 
minutes thereof engroſſed in the ſederunt book 
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produced, there was no ſubſidiary truſtee choſen 
to take the office in ſucceſſion upon the failure of 
Mr. and it now therefore becomes neceſ- 
ſary that a new truſtee ſhould be appointed, in or- 
der that the affairs of the bankrupt may be finally 
winded up, and that the petitioners may be paid 
out of any remaining funds that may be collected. 

By § 18. of the ſtatute it is enacted, "That a 
c majority of creditors in value at any meeting to 
“be advertiſed for the purpoſe, ſhall likewiſe be 
entitled to remove, or to accept of the reſigna- 
“tion of any truſtee; and in either of theſe caſes, 
& or in the event of the acting truſtee's death, 
« the next truſtee in ſucceſhon ſhall be entitled to 
& act; and upon the failure of the ſeveral truſtees 
ce originally named, by death or otherwiſe, it ſhall 
& be competent to any /wwo of the creditors to ap- 
4e ply to the Court of Seſſion, or Lord Ordinary 
« on the bills, to cauſe a meeting of the creditors 
« to be held upon due advertifemeni, for chooſing 
« a new truſtee or truſtees in ſucceſſion; and in a- 
« ny of theſe caſes, the new acting truſtee ſhall 
& immediately call to account his predeceſſors in 
ce office, or their heirs and repreſcntatives, and ſhall 
& be veſted with the ſame powers, and ſubject to 
« the ſame rules and regulations as any former 
« aQing truſtee. | 

In terms of this enactment, the preſent applica- 
tion is humbly made, that your Lordſhips may ap- 
point a meeting of the creditors of ———, to be 
held for the purpoſe of chooſing a new truſtee, 
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May it therefore pleaſe your Lordſhips, 
to appoint the creditors of the ſaid 
, to meet at ſuch a time and place 
as to your Lordſhips ſhall ſeem proper, 
for the purpoſe of chooſing a new truſ- 
tee or truſtees in ſucceſſion, upon his 
ſequeſtrated eſtate, and to authoriſe the 
petitioners to publiſh an advertiſement 
in the newſpapers, intimating that ſuch 
meeting 1s to be held. | 


According to juſtice, &c. 


An application of the ſame nature is competent, 


as appears from the words of the act, where the 


original truſtee has died without any ſubſtitute in 
office, 


INTERLOCU TOR. 


The Lords having heard this petition, ap- 
point a meeting of the creditors of the ſaid 
— to be Held at „within 
there, upon the day of , at (12 
o'clock noon, ) in order to their chooſing a 
truſtee or truſtees on 's ſequeſtrated 
eſtate, in room of ———, (the former truſ- 
tee, who has reſigned, or is deceaſed) in 
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terms of the ſtatute; and ordain the peti- 
tioners immediately to advertiſe ſaid meeting 
in the Caledonian Mercury and Edinburgh 
Evening Courant, for the benefit of all con- 
cerned, 


After the creditors at their meeting have cho- 
ſen a new truſtee, he muſt report his election to 
the Court by a ſhort petition, reſuming the former 
procedure with the minutes of his election, and 
crave an order upon the old truſtee, to diſpone in 
his favour, much after the ſame form, as in the 
caſe before given of a petition by the original 
truſtee, for an order on the bankrupt to diſpone, 
and therefore a particular example ſeems unneceſ- 
fary}; ſee the act F 18, 19, and 21. The prayer of 
the petition will appear from the interlocutor, 
which is in theſe terms. 

The Lords having heard this petition, 
with the minutes of the meeting of the cre- 
ditors of the ſaid „produced; they 
grant warrant to, authoriſe and ordain the 
ſaid „the former truſtee upon the ſe- 
queſtrated eſtate, to execute and deliver to 
the petitioner, as truſtee now choſen up- 
on ſaid eſtate, within the ſpace of —— 
days, a diſpoſition and conveyance making 
over to the petitioner, as truſtee fore- 
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faid, the whole real and perſonal eſtate of the 
ſaid „wherever ſituated, formerly veſt- 
ed in the ſaid , the former truſtee, con- 
taining all proper clauſes for effectually veſt- 
ing the right thereto in the perſon of the pe- 
titioner, with full powers of ſale for behoof 
of the whole creditors of the laid = „in 
terms of the ſtatute. 
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Where the original truſtee is dead, ſo that a 
diſpoſition cannot be obtained in favour of the new 
truſtee, then the following petition will be neceſ- 
fary, 
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XXXIX. Petition by a new truſtee for confirm- 
ing him in place of one deceaſed, and veſting 


in his perſon the bankrupt”s eſtate. 


If a committee of the creditors is by the mi- 
nutes appointed to confer with the truſtees in the 


management, they alſo may be made parties to the 
petition, 


Unto the Right Honourable, H. 


18 having become bankrupt, a ſe- 
queſtration of his ſubjects was applied for and a- 
warded; and at a meeting of the creditors called 
for the purpoſe, , now deceaſed, was firſt 
choſen factor, and aiterwards at a ſecond meeting 
elected truſtee z in conſequence whereof, the ſaid 
„collected part of the bankrupt's effects; 
but having died without making any dividend a- 
mong the creditors, it became neceſlary to apply < 


5 
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to your Lordſhips for authority to ele& another 
truſtee, in place of the ſaid , deceaſed. 

Accordingly, under authority of the act 23d. 
Geo. III. ch. 18. 18. a petition was preſented to 
your Lordſhips, in name of , and other cre- 
ditors of the ſaid , praying that your Lord- 
ſhips would appoint the creditors to meet at the 
houſe of , on the day of , for 
the purpole of chooſing a truſtee on the ſaid 8 
ſequeſtrated eſtate, in place of , deceaſed. 

The deſire of this petition, your Lordſhips were 
pleaſed to grant ; and appoiuted the meeting to be 
held, time and place before mentioned. 

The creditors having thereupon met, in conſe- 
quence of advertiſements in the newſpapers, they 
unanimouſly made choice of (the petitioner } ——, 
to be truſtee, with the uſual powers, on the ſe- 
queltrated eſtate of — ——P—, and diſpenſe with 
his finding caution. 

The meeting alſo appointed the petitioners 


with the truſtee upon the ſteps neceflary to be 
taken. The minutes of the creditors are herewith 
produced. 

As by the clauſe in the ſtatute above referred 
to, it is declared, that the new acting truſtee 
<* ſhall immediately call to account his predeceſſors 
in office, or their heirs or repreſentatives, and 
* /hall be veſted with the fame powers, and ſub 
+ jett to the ſame rules and regulations, as any 
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& former acting truſtee ;'* the preſent application 
becomes neceſſary, that the ſequeſtrated eſtate of 
the ſaid „ may be veſted with the uſual 
powers in the petitioner „ truſtee, named 
by a meeting of creditors called under authority of 
your Lordſhips, as above ſct forth. 
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May it therefore pleaſe your Lordſhips, to 
| | find and declare, that the ſequeſtrated 
| eſtate of the ſaid , in terms of the 
| 

| 

| 

| 


ſtatute above referred to, is veſted with 

the uſual powers in the petitioner 
, truſtee named by a general 
meeting of creditors, called under au- 
thority of your Lordſhips, for chooſing 
a truſtee in place of ——, deceaſed, 
the former truſtee. 


rn ww — 4 


According to juſtice, &c, 


InTERLOCUTOR, 


The Lords having conſidered this petition, 
with the minutes of the meeting of the ſaid 
—— his creditors produced; they find and 
declare that the ſec ueſtrated eſtate of the ſaid 
„is veſted in the petitioner, truſtee 
choſen by a general meeting of the creditors, 
called under authority of the Court, in place 

of ——, the former truſtee, deceaſed, with 
full powers, in terms of the ſtatute, to the end 
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that the eſtate may be ſold, and the price 
thereof divided among the creditors of the 
ſaid ——, the bankrupt, accordingly, 


XL. Petition of the truſtee for prorogating the 


time of making up a ſlate or caſt of the bank- 
rupt's funds. 


Tus form of this petition muſt depend very much 
on the circumſtances of the cafe: By the bank- 
rupt act & 32. it is provided, © That the truſtee 
„„ ſhall, within one kalender month, after the ter- 
c mination of nine months from the date of ſequeſ- 
ce tration, make up a ſtate of the bankrupt's effects 
that have been converted into money, and a 
& ſtate of the debts which have been proved and 
* lodged with him in manner (therein) required, 
& calculating intereſt upon each up to the date of 
& the ſequeſtration, with a ſcheme or caſt, divi- 
ding the free produce of the money ſo recovered 
* among the creditors, in theſe debts, according 
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ce to their due order of ranking, which ſtates and 
* ſchemes, together with a general ſtate of the 
* bankrupt's affairs brought down to that period, 
„ ſhall be open for the inſpection of the creditors, 
& or their agents, in the truſtees hands, for two 
* months longer, when a ſtated general meeting 
of the creditors ſhall be held at the place of the 
c truſtees reſidence, exactly at the diſtance of a 
year after the ſequeſtration, being the ſame day 
e twelvemonth, or the next lawful day thereafter, 
„to give ſuch orders as may appear neceſſary for 
the future management, and to receive their firſt 
& dividends; and- the truſtee ſhall give notice 
<< thereof, two months before, by advertiſement in 
the Caledonian Mercury and Edinburgh Even- 
ing Courant. 

A like mode of procedure is to be followed out 
by the truſtee, according to d 33. after the elapſe 
of 21 months, previous to making a ſecond divi- 
dend; and fo at equal intervals thereafter, till the 
whole funds of the bankrupt are collected and diſ- 
tributed amongſt his creditors ; But circumſtan- 
ces may happen, rendering it very inconvenient or 
impracticable to make theſe dividends within the 
time limited. In ſuch caſes, a petition may be 
given into Court, in name of the truſtee, narrating 
the ſequeſtration formerly awarded, the procedure 
which has ſince taken place, the clauſe of the act 
above referred to, the particular cauſes which tend 
to retard a diviſion beyond the ſpace limited, ſuch 
as diſputes ſubſiſting betwixt the truſtee and cer- 
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tain creditors whoſe claims are diſputed and hi- 
therto undetermined, with the minutes of a general 
meeting of the creditors, before whom it will be 
proper that the truſtee ſhould lay a ſtate of his pro- 
ceedings, and get their approbation to the delay 
wanted. After this recital and production of the 
minutes, the petition may conclude in theſe or ſi- 
milar terms. 

In obedience to the foreſaid reſolution of the 
creditors, the petitioner makes this application io 
your Lordſhips, the juſtice and expedience where- 
of will be apparent from what has been Rated, be- 
ſides being ſupported by the recommendation uf 
creditors, to the extent of II. ——, Ihe clauſe 
of the ſtatute, directing a ſcheme to be made up 
within nine months, muſt be ſubject to the modifica- 
tion of your Lordſhips in particular caſes like 
the preſent, where nothing but the mere form 
could take place, which, inſtead of affording any 
benefit to the creditors, would be attended with a 
certain expence ; and accordingly, your Lordſhips 
in ſimilar cales, upon proper reaſons aſſigned, have 
prorogated the time tor the truſtees making up a 
ſtate of the bankrupt's effects until the eſtates were 
ſold, and the effects converted into money, 
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May it therefore pleaſe your Lordſhips, to 
prorogate the time for the petitioner's 
making up a ſtate of the bankrupt's ef- 
teas, that alrcady are, or ſhall be con- 
verted into money, and the ſtate of the 
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debts that are, or ſhall be proved and 
lodged with the petitioner, in manner 
directed by the ſtatute, with the ſcheme 
or caſt dividing the free produce of the 
money, ſo received among the credi- 
ditors, from the- day of y 
till the —— day of — next; and 
to authoriſe the petitioner then to make 
up ſuch ſtate and ſcheme, together with 
a general ſtate of the bankrupt's affairs, 
brought down to that period, to lie o- 
pen for the inſpection of the creditors 
or their agents, in the petitioner's 
hands until the —— day of .., 
being two months longer, and to au- 
thorile the petitioner to call a general 
meeting of the creditors, then to be 
held, or on the next lawful day there- 
after, to give ſuch orders as may be ne- 
ceſſary for the future management, and 
to receive their firſt dividends, two 
months previous notice thereof, being 
given by advertiſement in the two E- 
dinburgh newſpapers, as directed by 


the ſtatute. 


According to juſtice, &e. 


The interlocutor, if the petition is granted, will 
be conform to the prayer of it. 
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As connected with the ziſt and 32d ſections 
of the ſtatute, it may be proper to remark, 
that though the Court, for good reaſons, may 
prorogate the ſpace thereby allowed to the 
truſtze for making up his ſcheme and diviſion, 
yet it is neceſſary for creditors to be very atten- 
tive, that their claims, grounds of debt, and oaths 
of verity, be lodged with the truſtee within the 
ſpace limited by ſtatute. Thus, a caſe happened 
where a creditor, before the nine months were e- 
lapſed, had lodged his claim, and made oath upon 
it before a juſtice of peace, chin a very fer 
days after that period : Being refuſed a ſhare in 
the firſt dividend, he complained to the Court of 
Seſſion, but they ſound that the creditor Having 
ueglected to make oath upon the verity of the 
debt, within the nine months, was excluded from 
a ſhare of the %% dividend, although it compre- 
hended the whole eftets which belonged to the 
bankrupt, and though the claim was made before 
the ſcheme of divition had been finally ſettled : 
the creditor was alſo found liable in expences, 8th 
March 1737, Humphry contra Craufurd. 
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XLI. Petition of the truſtee to the Court, for de- 
ciding difþuted claims of creditors upon wy 
bankrupt eſtate. 


Unto the Right Honourable, Cc. 


Tuarr the affairs of the ſaid ——, having fallen 
into diſorder, a ſequeſtration of his whole eſtate, 
real and perſonal, was, of this date, awarded by the 
Lord Ordinary on the bills, in terms of an act paſ- 
ſed in the 23d of his preſent Majeſty, intituled, 
« An act for rendering the payment of creditors 
& more equal and expeditious in that part of Great 
Britain called Scotland.” | | 

At a meeting of his creditors, — was ap- 
pointed interim factor ; and afterwards at a general 
meeting of the creditors, held in terms of the ſta- 
tute, the petitioner, of this date, was choſen truſ- 
tee upon the ſequeſtrated eſtate, which appoint- 
ment was confirmed by the Lord Ordinary upon 
the bills; and in conſequence of his Lordſhips act 
and order, the ſaid —— thereafter granted a diſ- 
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poſition of his whole eſtate, real and perſonal, in 
favour of the petitioner, as truſtee for his creditors. 

The petitioner, immediately after, notified his 
appointment, by public advertiſment in the newſ- 
papers, to the creditors, requiring them to lodge 
their grounds of debt, with oaths of verity there- 


on, in his hands, within nine months from the 


date of the ſequeſtration, as the act directs, which 
term expired upon the day of —— ; and 
the petitioner having now converted the greateſt 
part of the bankrupt's effects into money, has 
made up a ſtate of the intereſts produced in his 
hands, with a ſcheme for dividing the funds reco- 
vered among the creditors in terms of the ſtatute, 
As ſome of theſe claims are liable to objection, 
the petitioner makes this application to your Lord- 
ſhips, according to the proviſion in F 32. of the 
ſtatute, by which it is directed, That in caſe any 
“ of the debts claimed upon, ſhall be objected to, in 
e whole or in part, or their place in the ranking 
“ diſputed, or any other objection ſhall be made 
“ to. the ſcheme as made up by the truſtee, a 
&« ſhare of the ſaid funds, correſponding to the ut- 
© moſt amount of the ſums or dividends to which 
“ the diſputed articles may be entitled, ſhall be 
left in the bank or banking houſe where the 
monies were depoſited as aforeſaid, till all ſuch 
queſtions are determined by the Court of Seſ- 
„ fion, which the ſaid Court is hereby authoriſed 
and required to do ſummarily on the appli- 
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cation of the truſtee, or any other perſon in- 
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4 tereſted, and in ſuch ſummary proceſs, to allow z 
<« proof of the debts, or of the objections, if re- 
* quired,” 

In terms of this clauſe, the petitioner has lodg- 
ed dividends, correſponding to the claims of the 
following creditors, in the hands of „and he 
fhall now proceed to ſtate thoſe claims, with the ob- 
jections, to your Lordſhips. 

(The petition then proceeds to ſtate ſeparately, 
the nature and amount of each debt claimed, with 
the objections occurring thereto. The prayer is 
in general terms.) 


May it therefore pleaſe your Lordſhips, to 
take the premiſes into conſideration, 
and to do therein as to your Lordſhips 
leem proper. 


According to juſtice, &c, 


This petition ſhould be intimated to the credi- 
tors, whoſe debts are objected to, or their agents, 
who will of courſe be allowed to anſwer it. Then 
being inrolled in the ſummar roll, the Court will 
determine upon the merits of the objections and 
anſwers. 

But it is as frequent in practice to petition the 
Court for a remit to an Ordinary to diſcuſs the 


objections: Of which an example ſhall likewiſe be 
given. 
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XLII. Petition by the truſtee, for a remit to an 
Ordinary to decide diſputed claims in a ſequęſ- 


tration. 


Unto the Right Honourable, Wc. 


Tuar the petitioner has prepared a ſtate of the 
debts lodged with hi m, in terms of the act of Par- 
liament of the 23d of his Majeſty, and a caſt or 
ſcheme, dividing the free produce of the eſtate a- 
mong the creditors, alſo in terms of the ſaid act, 
but that a number of objections have occurred to 
ſundry of the claims lodged, and for which divi- 
dends are ſet apart. That, by & 32. of the 
act, your Lordſhips are authoriſed to determine 
ſuch objections ſummarily, on the application of 
the truſtee or any other perſon intereſted ; and, 


in ſuch ſummary proceſs, to allow a proof of the 


debts, or of the objeQions, if required, 


n 


— 


„ e 
— 2 Ln — 


— I". — — 


1 — — — — * * 
. 4 ant * 8 . —7 7 By N - — — 
e ICT hm. x R +4 
- * 8 — — 4 * - — o N 
r n 


ah 


I. 
2 — 
=_ - 

- ——- w 
— 


* : 


= 
_ 


n — 
＋ = - 

«RS 
+ * a 


158 Late Bankrupt Af. 


In theſe caſes, your Lordſhips uſually remit to 
an Ordinary, to hear and diſcuſs ſuch claims and 
objections in a ſummary manner; and the preſent 
application is made for that purpoſe. 


May it therefore pleaſe your Lordſhips, to 
remit to the next week's Ordinary on 
the bills, or to any other of your Lord- 
ſhips number, to call and hear parties 
on the claims made on ſaid bankrupt 
eſtate, and objections which have been 
ſtated thereto, with power to proceed 
ſummarily, and to do therein as to his 
Lordſhip ſhall ſeem proper. 


According to juſtice, &c, 
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XLIII. Petition of a bankrupt, after complying 
with what is required by the ſtatute having 
the concurrence of the truſtee, and four-fifths 


of the creattors. for a diſcharge of his debts, 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 
The PETITION of , late merchant in 


1 , who ſome time carried on trade with 
undder the firm of, Cc. and 0 


truſtee upon their ſequeſtrated eftate, with the 


concurrence of , and others, being up— 


wards of four-fifths in number and value of 


the creditors of the ſaid and Company. 


 HUMBLY SHEWETH, 


Tuar, of this date, a ſequeſtration was awarded 
by the Court, of the whole eſtates, real and per- 
ſonal, of and Company, and likewiſe of the 
individual partners, and a meeting of the creditors 
appointed to be held upon ; at which meet - 
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ing — was appointed interim factor; and at a 
ſubſequent meeting, the petitioner as choſen 
truſtee, 
Of this date, a petition was offered in name of 
, (the interim factor,) agreeable to & 15. of 
the late ſtatute, praying for a perſonal protection 
to Meſſrs and till de day of 
——, or ſuch other time as the Lord Ordinary 
ſhould think fit; and along with this petition was 
produced a minute, ſigned by more than four- 
fifths in number and value of the creditors, who 
had produced their grounds of debt, and made 
oath on the verity thereof, at the firſt meeting, au- 
thoriſing the factor to apply for a perſonal protec- 
tion to the bankrvpts, during ſuch time as the 
Court might think proper to grant. hog 
Upon this application, a perſonal protection was 
granted to the bankrupts, till , Which pro- 
tection has been renewed from time to time by your 
Lordſhips ; and within -theſe few weeks, and 
, the other two partners in this Company, 
have obtained from your Lordſhips a diſcharge of 


their debts, in terms of the act 1783. 


By § 43. of this ſtatute, it is declared, © That 
it ſhall be competent to four-fifths in number 
&* and value of the creditors, reckoned as before, 


“ at any time after the period of the ſecond divi- 


& dend, to concur with the bankrupt in a petition 


* to the Court of Seſſion, praying that he may be 


“ held as finally diſcharged of all his debts con- 
“ tracted before the application for ſequeſtration, 
* ſo far as the ſame may affect his perſon, or any 
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* 


perſonal eſtate to be acquired by him, after the 
date of the diſcharge; and this petition being 
intimated upon the wall, and in the two Edin- 
burgh newſpapers before mentioned, the Court 
ſhall, at the diſtance of no leſs than three months 
thereafter, reſume the conſideration thereof; and 
if no objection is made, they ſhall pronounce an 
act or order, in terms of the prayer of the peti- 
tion; but if appearance is made by any of the 
creditors objecting, the diſcharge ought not to 
be granted, on account of the bankrupt's not 
having made a fair diſcovery and ſurrender of 
his eſtate, or that he has refuſed to grant a dif. 
poſition to the truſtee, as ordered by the Court, 
or has wilfully not attended the diets of exami- 
nation, or has been guilty of any colluſion, or 
that his bankruptcy did not ariſe from innocent 
misfortunes, or loſſes in buſineſs, but from cul- 
pable or undue conduct. 'The Court ſhall judge 
of theſe objections, and allow a proof of them, 
if it is thought neceſſary, and ſhall either grant 
or refuſe the diſcharge, as the nature and juſtice 
of the caſe may require ; the bankrupt always 
taking an oath before the Court, or upon com- 
miſſion when judgment is pronounced in his fa- 
your, and before the act can be extracted, that 


he has faithfully complied with all the requifites 


of the ſtatute, and has uſed no undue influence, 
nor had recourſe to any compromiſe withtthis 
creditors, or any of them, to obtain their con- 


currence; and if it ſhall appear that there has 
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been any ſuch compromiſe, or private tranſac- 
tion between the bankrupt and any of his cre- 
ditors, the ſame is hereby declared to be unlaw- 
ful, and no action ſhall lie upon any bill, or o- 
ther ſecurity granted in conſequence thereof.” 
And by 44. of the ſaid ſtatute it is provided, 
That if the bankrupt ſhall at any time afterwards, 
either ſet up an equipage, or become poſſeſſed 
of any heritable property, by ſucceſſion or other- 
wiſe, before he has paid all his debts, ſuch e- 
quipage or property, ſhall be liable to be at- 
tached by all or any of his creditors, whether 
prior or ſubſequent to the diſcharge, as if no 
ſuch diſcharge had taken place, and the ſame 
ſhall only be effectual to protect his perſon or 
* other effects.“ 

The creditors have been ſo much ſatisfied witli 
the conduct of the petitioner ——, in all re- 
ſpects, that many of them, whoſe debts exceed 20l. 
to the amount of — in number, and I. 
in value, have granted him an abſolute diſcharge of 
the debts due to them, and conſented to his being 
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diſcharged by the Court, as will appear from the 


deed herewith produced, 

There is alſo produced a liſt, authenticated by 
the truſtee, of the whole e e ON. nnd; ANG 
Company, who have verified their debts, with the 
ſums due to each, from which it appears that the 
whole amount of theſe debts is L. and the 
number of creditors for debts of 201, or upwards, 


18 — . 
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Laſtly, there are produced a certificate under 
the truſtee's hand, declaring that the perſons ſub» 
ſcribing the above deed, are more than four-fifths 
of the creditors in number and value for ſums a- 
bove 20 l. wha have produced and proved their 
debts, together with a certificate by the truſtee, 
bearing that the ſecond dividend ariſing from the 
proceeds of the bankrupt's eſtate, has already been 
diſtributed among the creditors, 

Upon theſe grounds the petitioner, the ſaid 
—— humbly apprehends that hg is entitled to 
apply for a diſcharge of his debts in terms of the 
ſtatute. | 


May it therefore pleaſe your Lordſhips, to 
appoint this petition to be intimated 
upon the wall, and in the two Edin- 
burgh newſpapers, called the Edinburgh 
Evening Courant, and Caledonian Mer- 
curv ; and three months being elapſed 
after ſuch intimation, to reſume the 
conſideration thereof upon the 
next, or any other day your Lordſhips 
ſhall think proper; and no objection be. 
ing made, and the petitioner making 
oath in terms of the ſtatute, to pro- 
nounce an act or order finally diſchar- 
ging the petitioner „as a partner 
of and Company, of all the 
debts contracted by the ſaid Company, 


prior to the application for ſequeſtra ; 
X 2 
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tion upon the day of ——; 
and alſo, of all debts due by him as an 
individual, prior to ſaid period, fo far 
as the ſaid debts may affect his perſon, 
or any perſonal eſtate to be acquired 
by him, after the date of ſuch diſcharge, 
in terms, and under the proviſion men- 
tioned in the ſtatute, 


According to juſtice, &c. 


If the conſent to diſcharge, appears from mi- 
nutes at a general meeting of the creditors, or miſ- 
fives to that effect obtained from the creditors, 
theſe will be produced and founded upon in the 
petition ; and ſome inſert in the petition, a ſtate, 
ſhewing by figures, that the perſons ſo concurring, 
amount to more than four-fifths in number and va- 
lue of the creditors above 20 l. who have produced 
and proved their debts, ſtriking off all thoſe under 


20 l. who by the act are not entitled to be counted 
in the number. 


Iſt INTERLOCU TOR. 


The Lords having heard this petition, they 
appoint the ſame to be intimated by affixing 
copies thereof, and of this deliverance there- 
on, upon the walls of the Inner and Outer- 

1 
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houſe in common form; and they alſo ap- 

point this application to be further notified 
to all concerned, by public advertiſement, to 
be inſerted three different times, at the di- 
ſtance of one month, in each of the two E- 
dinburgh newſpapers called the Caledonian 
Mercury and Edinburgh Evening Courant, 
that all parties having intereſt, may object 
thereto, if they think fit; and upon ſuch in- 
timation being duly made, the Lords declare 
they will reſume the conſideration of this pe- 
tition, and proceed to determine thereupon, 
with or without objections. 
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After intimation has been regularly made, and 
three months, from the laſt date of intimation, are 
elapſed, a note ſhould be given into the Preſident's 
box, ſtating the import of the petition; that the in- 
timations ordered have been duly made; and pray- 
ing that his Lordſhips may move the Court to re- 

ſume conſideration of the petition : in conſequence 
of this, it will be ordered for the ſummar roll; and, 
if no objections are then ſtated, the following in- 
terlocutor will be pronounced, 
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2d INTERLOCU TOR. 


The Lords having reſumed the conſidera- 1 
tion of this petition, with the intimations 1 


— 
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thereof, in terms of their former deliverance, 
and no objections being made, they find the 
petitioner freed and diſcharged of all debts 
contracted by him, prior to the day of 
——, the date of the application for the ſe- 
queſtration which was awarded againſt h' a, 
in ſo far as the ſame may affect his perſon, 
or any perſonal eſtate to be afterwards ac- 
quired by him, but always with and under 
the exceptions mentioned in the ſtatute, and 
ordain him to give his oath in terms of the 
ſtatute; and for that purpoſe appoint him to 
attend at the bar on next, at 12 
o'clock, (or, if a commiſſion is to be grant- 
ed)—And for that purpoſe grant commiſſion 
to the ſheriff-depute of the ſhire of : 
and his ſubſtitutes, to take the ſaid oaths at 
, any lawful day betwixt and the 


— day of „to be reported on 
that day X 


Before pronouncing this ſecond interlocutor, the 
Court frequently remit to an Ordinary to inquire 
further into facts, and report; in which caſe the 
petition, after being tranſmitted to the Outer Houſe 
Clerk, will be inrolled before his Lordſhip, to 
whom evidence will be ſhewn of the due intimation 
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made, with other particulars neceſſary, whereupon 
a minute may be made up by the clerk ; and upon 
the Ordinary's report, the above interlocutor of 
Court will proceed. 


The form of the Oath, when taken in Court, is, 


In preſence of the Lords of Council and Seſ- 
ſion, compeared the ſaid „who being 
ſolemnly ſworn and interrogated, depones, 
1 hat he has, to the beſt of his knowledge and 
judgment, faithfully complied with all the re- 
quiſites of the ſtatute of the 23d of his preſent 
Majeſty, intituled, © An act for rendering the 
* payment of creditors more equal and expedi- 
© tious in that part of Great Britain, called 
„ Scotland; That he has uſed no undue in- 
fluence with any of his creditors, nor had re- 
courſe to any compromiſe with them, or any of 
them, to obtain their concurrence to this appli- 
cation, or to prevent their objecting to it. 


When this oath has been taken, the petitioner's 
counſel will move the Court to pronounce their fi- 


nal interlocutor, diſcharging him, which will be in 
theſe terms. 
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3d INTERLOCUTOR. 


The Lords having again reſumed conſider- 
ation of this petition, and the petitioner hay- 
ing given his oath in terms of the ſtatute, 
they find that he has complied with the re- 
quiſites thereof, and decern and declare ac- 
cordingly. 


Having thus endeavoured to ſhew the general 
courſe of proceedings under the bankrupt a&, as 
it preſently ſtands, but being ſenſible that the law 
is only temporary, and that ſome alterations may 
probably be made, it is propoſed, if any of theſe 
ſhould materially affect this part of the preſent pub- 
lication, and if that ſhould in other reſpects meet 
with a favourable reception, to publiſh ſeparately, 
by way of appendix, whatever variations 1n prac- 
tice may ariſe from the above, or any other cauſe. 
According tothis mode, any additions or alterations 
afterwards neceſsary may be made without injury 
to what has gone before, and even in the caſe of al- 
terations, the former examples will not be entirely 
uſeleſs, ſince it may be of advantage to compare the 
law, or practice regarding it, as preſently eftabliſh- 
ed, with the ſame as it may ſtand, more or leſs al- 
tered, at a ſubſequent period. 
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CHAPTER III. 


Of Mzſcellaneous Incidental Petitions occurring 
in different proceſſes. 


As the petitions under this chapter are moſtly 
unconnected, it is of no conſequence in what or- 
der they follow. Such of them, however, as relate 
to the ſame ſubject ſhall be kept together begin- 
ning with 


Petitions in proceſſes of Adjudication. 


Arras a ſummons of adjudication has been 
brought into Court, and intimation made, in terms 

of the late ſtatute, the defender, it he has no rele- 
vant objeQion againſt the purſuer's title, the ex. 
tent of his debt, or againſt the form of the action, 
muſt either ſuffer decreet ot adjudication to paſs, 


Y 
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or take a day to produce a progreſs, with a diligence, 
if he thinks proper, to recover writings, and upon 
report of a firſt diligence, duly executed, he may ob- 
tain warrant for letters of ſecond diligence; but when 
the defender is brought thus far, unleſs he inſiſt upon 
the purſuers taking a ſpecial adjudication, which 
has been very ſeldom done, he can proceed no fur- 
ther in the way of obtaining delay or redreſs be- 
fore the Ordinary. The puſuer will extract, put 
up, and Tall an act before the Ordinary in the 
Outer Houſe, get the term circumduced againſt 
the defender for not producing a progreſs, purging - 
incumbrances, &c. and decreet of adjudication in 
terms of the libel. The defender cannot be heard 
at the bar, or by repreſentation againſt circumduc- 
tion; for neither the Ordinary in the cauſe, nor the 
Ordinary who pronounced circumduction, have a- 
ny further powers. If the defender wiſhes for a 
longer term to produce, or has any other relevant 
objection to offer, he mult preſent a reclaiming pe- 
tition to the Court, which will vary with the cir- 
cumſtances occaſioning it, and can be of no eſta- 
bliſhed form. It is only here mentioned, as point- 
ing out the mode of application. 

When a firſt adjudication has gone out, all the 
reſt paſs ſummarily, reſerving any objections con- 
tra executionem; and the debtor will not then be 
heard to ſtop them, as he might thus have it in 
his power to retard ſome from obtaining a par 
paſſu preference. But in order to ſecure the 
benefit of this par: paſſu preference, allowed by 
act 1661, ch. 62, to all adjudications obtained 
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within year and day of the firſt eſfectual one, it 
becomes frequently neceſſary with creditors who 
have been late of adjudging, to have warrant from 
the Court for calling their ſummons before elapſe 
of the ſecond diet, which may be ſix or fifteen 
days, as the debtor happens to be in or out of 
Scotland. 

This practice ſeems to have originated from a 
caſe, ſo late as 19th July 1761, Hamilton againſt 
Blackwood, vide Dictionary of Deciſions, vol, III. 
under the title induciæ legales. An example 
ſhewing the form of application will be proper: 
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XLIV. PETITION for diſpenſing with the ſe 
cond diet of an adjudication. 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 


The PETITION of 


HUMBLY SHEWETH, 


Tuar the affairs of having fallen into 
diſorder, his creditors are proceeding to attach his 
heritabſe eſtate for payment of his debts ; particu- 
larly upon the day of. „ A decreet of 
adjudication was obtained againit him at the in- 
ſtance of 
The petitioner being alſo creditor to the ſaid 
for conſiderable ſums of money, raiſed 
ſummons of adjudication at his inſtance againſt 
him, which was executed upon the laſt; but 
as the laſt diet in this adjudication does not expire 
till next, and as the petitioner mult Joſe his 
bart paſſu preference, unleſs he can obtain decreet 


5 


Miſcell. Incid. Petitions, 173 


on or before the current, he is in this ſitu- 
ation obliged to apply to your Lordſhips, that the 
running of the induciæ for the ſecond diet may 
be diſpenſed with, and warrant granted to call 
and inroll his ſummons in the regulation roll. 


May it therefore pleaſe your Lordſhips, 
to diſpenſe with the induciæ for the 
ſecond diet in the ſaid ſummons of adju- 
dication ; to grant warrant to the clerks 
for calling the ſame, and to the keeper 
of the rolls for inrolling it in the regu- 
lation roll of the outer-houſe ; and to 
remit to this (or next) weeks Ordinary 
in the outer-houſe to pronounce de- 
creet, and do therein as he ſhall ſee 
cauſe, 


According to juſtice, &c. 


INTERLOCUTOR. 


The Lords having heard this petition, 
they grant warrant to, and authoriſe the clerks 
to call, and the Keepers of the rolls to iurol 
the within mentioned ſummons of adjudica- 
tion in the next weeks regulation roll tor the 
outer-houſe, notwithitanding that the ſecond 
diet of compearance is not come; and au— 
thoriſe the (then) Ordinary, who ſhall call 

the ſaid roll, to pronounce decreet of adju- 
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dication therein, and to do in the ſame as he 
ſhall ſee cauſe, 


This petition, with the deliverance, being ſhewn 
to the clerks and keeper of the rolls, the ſummons 
is called, and comes into Court, as if both diets 
were elapſed. 

In two caſes not collected, 2d Auguſt 1758, 
Newall againſt M*Clameroch, and 14th June 1775, 
Braidwood againſt Shairp, the Court refuſed ap- 
plications for diſpenſing with the running of both 
diets in an adjudication. 

Mr. Erſkine in his Inſtitute, book 2d. tit. 12th. 
§ 65. conſiders that no adjudication led after mat- 
ters have been rendered litigious by the pendency 
of a proceſs of ranking and ſale, is entitled to any 
preference in the ranking; but as a prior adjudger, 
merely by bringing ſuch a proceſs into Court, 
might preclude the par: paſſu preference of adju- 
dications within year and day of him, eſtabliſhed 
by the act 1661, it has ſince been found, that the 
preference of creditors is not affected by this cir- 
cumſtance, * That the maxim pendenie lite nibil 
* innovandum applies only to things done by the 
« debtor or defender in the action, to make the 
right of the creditor or purſuer worle ; but can- 
not hinder the creditor to make his right bet- 
ter, even in competition with another creditor 
or purſuer; and that no creditor, by raiſing a 
proceſs of ſale, could hinder other creditors 
„ from uſing the diligence of the law to make 


** their rights effectual.“ 12th July 1785, Maſſey 
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againſt Smith and others, creditors adjudgers of 
the Lork- building Company. And in another 
caſe, 22d November 1785, Grierſon againſt Dou- 
glas, Heron, and Company and others, it was 
found, that adjudications within year and day 
were not affected, even by decreet of certification 
obtained in a proceſs of ranking and ſale. 


XLV. Petition for recording the abbreviates of 
an adjudication after elapſe of 65 days, with- 
in which ſpace, by regulations 1695 article 24th, 
they ought to be recorded. 


Unto the Right Honourable, &c. 


Thar upon the —— day of laſt, the pe- 
titioner obtained decreet of adjudication againſt 

—, adjudging his lands and eſtate of 
lying in the ſhire of , for payment of an 
accumulated ſum of L. ariſing from the 
grounds of debt narrated in the ſaid decreet ; but 
owing to the intermediate deceaſe of Lord the 


? 


Ordinary who pronounced it, the abbreviates have 
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not been ſigned, and the 60 days allowed for re. 
cording are now elapſed. This particular circum- 
ſtance renders an application neceſſary to your 
Lordſhips, that the adjudication may ſtill be com- 


pleted acccording to the practice in ſimilar caſes, 


May it therefore pleaſe your Lordſhips, to 
remit to this weeks Ordinary in the 
Outer Houſe, or any other of your 
Lordſhip's number, to ſign the abbre- 
viates of the foreſaid decreet of adju- 
. dication, and to allow the decreet to 
be extracted, and the abbreviates to be 
recorded, as if duly preſented within 
the 60 days. 


According to juſtice, &c. 


== 


— 


An interlocutor will be pronounced in the terms 
prayed for. An inſtance of this Eind is mention- 
ed in the Dictionary of Deciſions, vol. HI. title, 
& Adjudication and Appriſing.“ 2iſt June 1764, 
Sibbald ſupplicant. A like application might be 
neceſſary, and probably would be complied with, 


' where, from the abſence of an Ordinary, or other 


unforeſeen accidents, the uſual forms had not been 
completed in due time. Thus in another caſe, 
22d November 1774, Smellholm ſupplicant, where 
a decreet of adjudication had been duly ſigned and 
extracted, and two abbreviates ſigned by the Or- 
dinary, but by inadvertency of the petitioner's 
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doer or the extractor, had not been recorded within 
the 60 days, warrant, upon a petition to that ef- 
fect, was granted for recording, after elapſe of tlie 
60 days. 

In a competition with other creditors, however, 
a defect of this laſt kind might be dangerous, not- 
withſtanding the warrant for recording; as in 
competitions, very ſlight objections to the form of 
diligence are often laid hold of and ſuſtained. 


Of Petitions in Redluctions. 


Actions of reduction, after great aviſandum 
made, ought regularly to be diſcuſſed before the 
Inner Houſe, at leaſt where they tend to ſet aſide 
heritable rights; but in place of this, a mode has 
prevailed in practice, of remitting back all proceſſes 
of reduction to be diſcuſſed before the Ordinary, 
upon a petition by the purſuer, of which a form is 
now to be given. 
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Petition for remit to an Ordinary to diſcuſs 
reaſons of reduction. 


Unto the Right Honourable, &#c. 


% 


'T rar the petitioner ſome time ago raiſed a pro- 
ceſs of reduction before your Lordſhips, againſt 
, concluding (Here take in ſhortly the 
, concluſions, or general import of the action.) 
This proceſs having come by courſe of the rolls 
before Lord Ordinary, and the defender 
having ſatisfied the production, his Lordſhip made 
great aviſandum with the deeds produced by the 
defender and reaſons of reduction; in conſe- 
quence of which interlocutor, the preſent applica- 
tion becomes neceſſary, agreeable to the uſual 


practice, for a warrant to diſcuſs the reaſons of re- 
duction. 


May it therefore pleaſe your Lordſhips, to 
grant warrant for inrolling the afore- 
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ſaid proceſs in next weeks regulation 
roll for the Outer Houſe, and remit to 
the then Ordinary to call and hear par- 
ties procurators on the reaſons of re- 
duction, and other concluſions of the 
libel, to diſcuſs the ſame, and to do 
therein as he ſhall ſee cauſe. 


According to juſtice, &c. 


If the proceſs is to come in during the laſt week 
of the Seſſion, the prayer will be to grant warrant 
for inrolling it in this weeks regulation roll for 
the Outer Houſe, and remit to the Ordinary for 
acts and regulations to call, &c. The interlocu- 
tor of Court is, The Lords having heard this pe- 
tition, they grant warrant for inrolling, &c. (pre- 
ciſely in terms of the prayer.) | 

This petition does not need to be printed nor 
intimated, One written copy is given in to the 
Preſident's box, another lodged with the Inner 
Houſe clerk ; and when the remit is obtained, the 
petition and remit being preſented alongit with 
the original ſummons, and a note of the clerk, 
the parties, their counſel and agent, as uſual, to 


the keeper of the Outer Houſe rolls, he inrolls it, 


** ReduQion per warrant,” in the regulation roll, 
after which it comes to be pled before the then 


Ordinary, in the ſame manner as any other ac- 
tion. 
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Where the reduction is connected with any pre- 
vious proceſs in Court, the nature of that proceſs, 
and their mutual connection, ſhould be ſtated in 
the petition, after which it will pray to remit the 
proceſs of reduction ob contingentiam to the other 
proceſs depending before Lord — „ with 
power to his Lordſhip to call and hear parties pro- 
curators, to diſcuſs the reaſons of reduction, and 
to do therein as to his Lordſhip ſhall ſeem pro- 
per. 

In this laſt caſe, the petition ſhould be printed 
and intimated to the other party, unleſs where it 
is in name of both parties, and the clerk's copy 
ſigned by the counſel on each fide. When the 
remit has been obtained, both cauſes may, with- 
out further form, be inrolled in the Ordinary's 
hand roll ; after which, his Lordſhip will either 
conjoin the proceſſes, or proceed to determine 
them ſeparately, as circumſtances do require. 

It may likewiſe be obſerved, that by practice of 
Court, defenders in proceſſes of reduction are en- 
titled to preſent a petition for warrant to diſcuſs, 
where the purſuer neglects to do ſo within 14 days 
from the time of making great aviſandum. In 
this caſe, the defender's petition muſt be printed 
and intimated in common form. 

In the firſt chapter, it has been mentioned, that 
decreet of certification in proceſſes of ranking and 
ſale, may be opened up by petition to the Court, 
of which an example was there alſo given. A pe- 
tition in the ſame way is neceſſary, to ber eponed 
againſt certification, in a proceſs of reduction, or 
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reduction and improbation, though this remedy 
js not careleſsly to be truſted to; as Lord Stair, 
book 4. tit. 20. F 6, and Mr. Erſkine, book 4. 
tit. 1. H 21. fay, that decreet of certification in a 
proceſs of reduction improbation being once 
pronounced, can hardly be recalled, although it 
ſhould have been in abſence of the defender. The 
petition will narrate the nature of the action 
and former proceedings, with the cauſes which 
have hitherto prevented the petitioner from ap— 
pearing, and the production intended to be made 
by him. Upon ſuppoſition that the petitioner is 
one of different parties intereſted, that decreet of 
circumduction and certification have been obtain- 
ed, great aviſandum made, a remit obtained to 
an Ordinary for diſcuſſing the reaſons of reduc - 
tion, and that the cauſe is inrolled in the Outer 
Houſe rolls for that purpoſe, the prayer of the pe- 
tition will be in theſe or ſimilar terms: 


May it therefore pleaſe your Lordſhips, to 
repone the petitioner againſt the afore- 
ſaid decreet of circumduction and cer- 
tification ; and to remit to Lord 
Ordinary in the Outer Houſe, before 
whom the reduction comes to be diſ- 
cuſſed, with power to his Lordſhip to 
receive the petitioner's intereſt, and to 
allow him to be heard thereon, in de- 
tence againſt the reduction, and other 
concluſions of the purſuer's libel, in ſo 
tar as direQed againſt him. 
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And if the defire of the petition, after due inti. 
mation, is granted, the interlocutor will be con- 
form to the prayer, 


— — — — 


| 
| 


/ Petitions in Suſpenſions and Advocations, 


ON. one incidental petition occurs under this 
claſs; but before proceeding to an example, it may 
be proper to remark, that according to the uſual 
form, after a bill of ſuſpenſion or of advocation in 
queſtions of removing, has been paſſed, the ſuſ- 
pender or advocator muſt find caution; for which, 
and for expeding the letters, he is allowed 14 
days ; and- this ſpace may, upon application, be 
prorogated to any ſpace not exceeding a month, 
by the Ordinary on the, bills. Then the letters, 
when expede, may lie over till elapſe of the diet of 
compearance, or firſt day aſſigned in the ſuſpen- 
ſion or advocation, when proteſtation for not pro- 
ducing and inſiſting, can be put up by the charger 
at the minute-book. After being at laſt produ- 
ced, the ſuſpenſion or advocation is to be returned 
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with an outgiving of the charge in ſuſpenſions, or 
proceſs before the Inferior Court, at leaſt copies 
of the whole or part of the proceedings there, in 
advocations, for which a week is allowed, as in 
other outgivings and returns, before the cauſe can 
be inrolled in the ſuſpenſion or advocation roll. 
To prevent therefore ſuch delays in caſes where 
diſpatch is neceſſary, and where the other parties 
circumſtances are ſo good, that the charger or 
purſuer has no occaſion to inſiſt jupon caution, a 
mode of application has been introduced in prac- 
tice, whereby all the above formalities are diſ- 
penſed with, and now follows : 


XLVII. Petition for a remit to diſcuſs a fuf- 
penſion or advocation upon the bill. 


"Tas petition, after narrating ſhortly the nature 
of the caſe concludes : 

That this queſtion requires ſummary diſpatch, 
and the petitioner being defirous to have the rea- 


ſons of ſuſpenſion or advocation diſcuſſed upon the 


bill, makes the preſent application for a remit to 
that effect. 


184 Miiſcell. Incid. Petitions, 


May it therefore pleaſe your Lordſhips, to 
diſcharge the clerks to the bills, writers 
to, and keepers of his Majeſty's ſignet, 
from writing upon, expeding or fig. 
neting the letters of ſuſpenſion or advo. 
cation; to grant warrant for diſcuſſing 
the reaſons upon the bill; and to re- 
mit to Lord who paſſed the 
bill, or any other of your Lordſhips 
number, to diſcuſs the ſame, to call 
and hear parties procurators thereon, 
and to do therein as he ſhall fee 
cauſe. 


According to juſtice, &c, 
INTERLOCUTOR, 


The Lords having heard this petition, 
they diſcharge the clerks to the bills, writers 
to, and keepers of the ſignet, to write upon, 
or expede the within mentioned ſuſpenſion 
(or advocation,) and remit to Lord f 
the Ordinary before whom the ſaid bill was 
preſented, to call and hear parties procura- 
tors thereon, to diſcuſs the reaſons thereof 
{ſummarily upon the bill, and to do therein 
as he ſhall ſee cauſe, 


Miſcell. Incid. Petitions, 185 


This petition need not be printed, but ſhould 
be intimated; or both parties, if agreed, may 
join in it, and, after obtaining a remit, the pro- 
ceſs may be immediately inrolled in the Ordi- 
nary's hand-roll, and pled before him in the 
uſual way. 

By thus applying, however, the petitioner loſes 
the benefit of caution, which otherwiſe muſt be 
found in ſuſpenſions, and alſo in advocations, of 
proceſſes for removing. 
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XLVIII. Petition to the Court by the purſuer of 
a proceſs for ſupplying part of it, containing 
interlocutors which had been loft, and with- 
out which the proceſs could not be brought to 
a concluſion, nor decreect extracted. 


Unto the Right Honourable, tc, 


(Narrate the nature of the action, and previous 
{1g proceedings, particularly thoſe intended to be 
. confirmed.) 


Bur ſoon after the above interlocutors were pro- 
þ | nounced, remitting to B. accountant, to make up 
N 4 ſtate of the funds and debts, the petitioner's a- 
gent diſcovered that the original petition, upon 
which the cauſe had been remitted by the Court 
to the Lord Ordinary, and in conſequence where- 
* of, the above mentioned proceedings had follow- 
| ed, was not in proceſs and amiſſing. And not- 
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withſtanding every ſearch made for it, both by the 
clerk of proceſs, and by the agents for the par- 
ties concerned, it has not been diſcovered, and 
moſt probably will not now be found, 

That ſuch petition, however, did exiſt, is per- 
fectly certain. 1/7, As the cauſe could not have 
come from the Court to the Lord Ordinary, with- 
out a ſpecial remit vpon a petition for that pur- 
poſe; 2dly, The Lord Ordinary would not have 
proceeded independent of ſuch authority; and 
z4ly, The proceedings ſhew that ſuch petition did 
actually exiſt, as both the tenor and date of the 
petition, and deliverance thereon by the Court, 
are recited and referred to in various parts of the 
ſubſequent proceedings, at which time it muſt 
have been in the hands of the agents for the par- 
ties conducting theſe proceedings. 

The clerk to the proceſs, however, can find no 
receipt for this petition and remit, from which it 
is preſumeable, that it muſt have been miſlaid by 
him, and probably put up with ſome other pro- 
ceſs by miſtake. But as it ſeems neceſſary that 
this remit ſhould be renewed or ſupplied in ſome 
ſhape, and as the proceedings cannot regularly be 
brought to a concluſion, nor the decreet extracted 
without it, the petitioner makes the preſent hum- 
ble application to your Lordſhips for your inter- 
poſition in ſuch a manner as may be effectual for 
attaining the ends of juſtice, and at the ſame time 
confirming the proceedings that have taken place, 
to which no objection can be made by any other 
parties concerned, 
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May it therefore pleaſe your Lordſnips, to 
conſider the premiſes, and of new to re- 
mit to the Lord Ordinary, or 
to any other of your Lordſhips number, 
to proceed in the aforeſaid procels ; 
and with power to his Lordſhip, in re- 
ſpect of the evidence ariſing from the 
judicial proceedings, that a former pe- 
tition and remit did exiſt, to confirm 
the paſt proceedings, under it, and to 
take every other ſtep neceſſary for 
bringing the proceſs to a concluſion ; 
or to do otherwiſe in the premiſes as to 
your Lordſhips ſhall ſeem proper, 


According to juſtice, &c. 
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Ceſio Bonorum, 


Where a preceſs of ceſſio bonorum has been 
commenced, but cannot be carried through, or 
the oath reported during the ſeſſion in which it is 
raiſed, applications are frequently made for libe- 
rating the debtor during vacation, upon finding 
caution to return to priſon at the commencement 
of the next ſeſſion. The following may ſerve as 
an example. 


XLIX. Petition by the purſuer of a proceſs of 

ceſſio bonorum 10 be liberated from jail, upon 

finding caution to return. within a certain li- 
mited time. 


Unto the Right Honourable, &c. 


Tuar upon the laſt, the petitioner was 
impriſoned in the jail of —, at the inſtance 
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of. „for payment, &c. (Narrate ſhortly 
the debt en which impriſonment proceeded. ) 

In conſequence of this diligence, the petitioner 
has ſince remained in priſon, and ſenſible of his 
inability to pay all his creditors, at the ſame time 
willing to ſurrender to them every fund of which 
he is poſſeſſed, he raiſed a ſummons of cęſſio bo- 
norum, and cauſed it to be executed ; but, from 
various cauſes, it has been impoſſible to get the 
proceſs carried through this ſeſſion. (Here the 
particular cauſes of delay may be ſtated.) 

If the petitioner ſhould be obliged to lie in pri- 
fon during the whole vacation, it would be a ma- 
terial loſs to himſelf and his family, without be- 
ing of any advantage to his creditors ; whereas, if 
allowed his perſonal liberty in the mean time, he 
might, by his induſtry, be enabled to ſupport his 
family, attend to his affairs, and give what fur- 
ther ſatisfaction his creditors may require, which, 
while confined, he cannot do. 

The petitioner, in this fituation, humbly ap- 
plies to your Lordſhips, that he may be liberated 
from jail, during the enſuing vacation. His debts 
amount to L. , and his funds and lofles upon 
which he has condeſcended to L. , and 


he is willing to find caution for whatever ſum your 


Lordſhips ſhall appoint, to return to priſon againſt 


the (12th November next), or when required by 
the Court. 


May it therefore pleaſe your Lordſhips, to 
grant warrant to the magiſtrates of 
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for liberating the petitioner from jail, up- 
on his finding caution to ſuch extent as 
your Lordſhips ſhall appoint to return 
to priſon againſt the (12th November 
next), or when required by your Lord- 
ſhips; and to diſpenſe with the mi- 
nute-book. 


According to juſtice, &c. 


This petition is to be intimated to the whole 
creditors or their agents, who have made appear- 


ance in the cefſio, and the interlocutor, if com- 
plied with, will be, 


The Lords having heard this petition, &c. 
grant warrant to the magiſtrates of x 
and the keepers of their tolbooth, to ſet the 
petitioner at liberty; he always previ- 
ouſly lodging in the hands of the ſaid ma- 
giſtrates, a bond with a ſufficient cau- 
tioner or cautioners, that he ſhall return to 
the ſaid priſon againſt the 3 
next, under a penalty of L. , to be 
diſpoſed of, if incurred, as the Lords ſhall 
direct; and ordain the ſaid magiſtrates to 
tranſmit the ſaid bond immediately to the 
clerk of this proceſs, and decern, and diſ- 


penſe with the reading hereof in the minute- 
book, 
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The Court, however, are not in uſe to give 
this indulgence without conſent of the creditors, 
for whom appearance has been made in the 


ceſſio. 
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Of Petitions for renewal of Diligences and Cir- 
cumduction; for protections to, and examination 


of witneſſes, and for authority to open ſealed 
depoſitions, 


Where the Court, during the courſe of pro- 
ceedings before them, have allowed a proof, and 
where it cannot be completed within the time li- 
mited, a renewal of the warrant for letters of di- 
ligence will be obtained upon proper application. 
An inſtance of this kind follows, 
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L. Petition to renew warrant for Letters of 
firſt and ſecond Diligence againlt witneſſes, 
in a cauſe where a conjunct proof” has been 


formerly allowed by the Court. 


Unto the Right Honourable, tc. 


Tran in the conjoined proceſſes of ſuſpenſion 
and reduction and improbation, which have for 
ſome time depended at the inſtance of the faid 
— againſt „your Lordſhips, upon advi- 
ſing a petition and anſwers, of this date, were 
pleaſed © to allow to the petitioners, the ſaid 
18 and „a proof of the facts ſtated in 
their condeſcendence, and to the reſpondents a 
“ proof of the facts ſtated in their anſwers, and 
* to both parties a conjunct probation upon the 
whole, and of all facts and circumſtances rela- 
tive to the particulars {tated in the ſaid conde- 
ſcendence and aniwers ; and to grant letters of 
farſt and ſecond dilizence, at the inſtancz of 
Bb 


cc 
cc 


cc 


wc. 


— 
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© both parties, againſt witneſſes and havers, to 
& be reported the day of then next.“ 

In conſequence of this interlocutor, letters of 
firſt and ſecond diligence were extracted at the in- 
ſtance of both parties; ſundry witneſles have alſo 
been examined, and the proof was nearly conclu. 
ded before the riſing of laſt winter ſeſſion ; but as 
the petitioners have ſtill lome material witnefles to 
examine, who were not cited upon the diligences 
granted by your Lordſhips interlocutor above re- 
cited, it becomes neceſſary to make the preſent 
application for renewal of the diligence former- 
ly granted. 


May it therefore pleaſe your Lordſhips, 
to take the premiſes under conſidera- 
tion, to renew the warrant for letters 
of firſt and ſecond diligence at the pe- 

. titioner's inſtance, for proving in terms 
of the former interlocutor, to the —— 
next; and to diſpenſe with reading in 

the minute-book. 


According to juſtice, &c. 


Where parties agree to the renewal, this peti- 
tion may be ſigned by the counſel on both ſides 3 
otherwiſe it is to be intimated to the oppoſite party's 
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agent, and if granted, will be in terms of the 
prayer. | 

If any particular reaſon has occurred why the 
proof could not be reported within the time firſt 
limited, it ſhould be mentioned in the petition. 

The above petition ſuppoſes the proof to be 
taken in preſence ; but if taken upon commiſſion, 
then, beſides the diligence, it will alſo be neceſſary 
to crave renewal of the act and commiſſion ; of 
which ſee an example Chapter I. No. 12. in the 
renewal of a& and commiſſion and diligence, du- 
ring the dependence of a ranking and ſale. 

After proof allowed, and act extracted in any 
cauſe, the ſubſequent judicial procedure properly 
belongs to the Inner Houſe ; therefore applica- 
tions to the Court are neceſlary for renewal of act 
and commiſſion and diligence, even when granted 
by an Ordinary, if the proof remains unfiniſhed 
within the time limited, except his interlocutor 
bears (which to ſave expence is uſual in ſmaller 
cauſes), that it ſhall be reported to the Ordinary 
himſelf, For where an Ordinary has allowed a 
proof, and granted act and commiſſion, to be 
reported to the Court, he is thereby held, accor- 
ding to the uſual expreſſion, to be exaucto.ated, 
unleſs that he may ſtill follow out his interlocutor 
while the term is current, by granting ſecond di- 
ligence againſt witneſſes who do not appear upon 
a firſt diligence reported and duly executed. But 
by the forms of Court, he has no power to renew 


an act and commiſſion, not bearing ſpecially to be 
Bb2 
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reported to himſelf, though this, by miſtake, is 
ſometimes attempted to be got done at an inroll- 
ment before the Ordinary, : 

The original Ordinary in the cauſe is ſo entire- 
ly diſcharged of it, that he does not even make 
circumduction and aviſandum when the term for 

proving is expired. But an act muſt be put upon 
the Outer Houſe walls by the clerk of proceſs, in 
common form, and called before the Ordinary in 
the Outer Houſe for the time, who grants cir» 
cumduction, and makes great aviiandum. In 
conſequence of which, a ſtate of the proof, for 
_ conſideration of the Court, is afterwards made 
up, and ſigned by the Lord Ordinary on conclu- 
ded cauſes. This, however, properly concerns 
Outer Houſe procedure, and is only mentioned here 
by way of further explanation. 

That part of the prayer which relates to diſpen- 
ſing with the minute book is proper, in caſes 
which require diſpaicli, as thereby eight days time 

2ay be ſaved, which the forms of Court otherwiſe 
require {or reading in the minute book, before 
extract can go out. 

Separate appiications are ſometimes made firſt, 
ſor letters of incident diligence, and theſe being 
reported, if the witneſſes do not appear, for let- 
ters of ſecond diligence; but the other way ſeems 
more compendious, and leſs expenſive. 

When the proof in an Inner Houſe cauſe, led 
by virtue of letters of incident diligence, is con- 
cluded, petition will be neceſſary for circumduc- 
tion, whereot the following is an example. 
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LI. Petition for circumduction of the term, 
and aviſandum in an Inner Houſe cauſe, 
where a proof has been allowed, 


Unto the Right Honourable, He. 


'Trar in the complaints brought before your 
Lordſhips, at the inſtance ot the petitioners againſt 
—— for not adding them to the roll of freehold- 
ers of the ſtewariry of „your Lordſhips al- 
lowed a proof of certain facts, upon which the 
merits of the queſtion depended ; and granted di- 
ligence for citing the witnellcs who were to be ex- 
amined in your preſence. Ihe witneſles were ac- 
cordingly cited, and did attend, but your Lord- 
ſhips remitted their examination to Lord N 
Upon this remit a proot having been led, and con- 
cluded, it becomes neceſſary to make the preſent 
application to your Lordſhips. 
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May it therefore pleaſe your Lordſhips, to 
circumduce the term againſt the defen- 
der; to ordain the proof to be print. 
ed, make aviſandum therewith, and fix 
a day for determining the cauſe, or o- 
therwiſe to do therein as to your Lord. 
ſhips ſhall ſeem proper. 


According to juſtice, &c. 
The interlocutor will be conform, 


But if act and commiſſion has been extracted 
in an Inner Houſe cauſe, it muſt after expiry of 
the term, be put upon the Outer Houſe walls, and 
called in the fame way as an act and commiſſion 
granted by an Ordinary, which is to be reported 
to the Court. | | 


Where a debtor under caption, who 1s con- 
cealing himſelf from the meſſenger, has been cited 
upon any occaſion to appear perſonally before the 
ſeſſion, juſticiary, or exchequer, to give teſtimony 
as a witneſs, the judges are empowered by 1663, 
chap. 4. 1681, chap. g. to grant him a protection 
for ſuch time as may be ſufficient for making his 
appearance in Court, and for his return, not ex- 
cceding a month in all, 
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By the laſt of theſe acts, all judicial protections 
muſt be regiſtered in the books of the court, from 
whence they iſſue, and the perſon applying for 
them, or his tutors or curators, if he is a minor, 
muſt make oath, that the witneſſes to be cited are 
material ones; and by 1698, chap. 22. before a 
protection is granted, the creditor muſt be cited 
on 15 days, that he may have an opportunity of 
ſhewing cauſe why it ought to be refuſed, 1698, 
chap. 22. See the acts themſelves, and Erſkine, 
book IV. tit. iii. $ 24. The act 1698, chap. 22. 
ſeems not however to include protections to wit= 
neſſes; for it is declared to be without prejudice 
to the Lords of privy council, ſeſſion, or juiticiary, 
to grant protections, conform to the act 16813 
and as that act does not require previous citation 
of 15 days to the creditor, it ſeems unneceſſary, 
nor is it according to practice in the protections 


here mentioned. It would indeed often be 2 


troubleſome matter, to cite the witneſs's whole 


creditors who might be entitled to object to the 
Protection. 


ä —-—-— — — — 
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LII. Petition of a party for oltaining a perſonal 
proteftion to one of his witneſſes abſconding 
from diligence of creditors. that the witneſs 
may be enabled, without hazard, to appear 
and depone. 


7 
Unto the Right Honourable, &c. 


(Narrate the depending action and diligence 
granted againſt witneſſes. Vide No. 50.) 


Is conſequence of theſe letters of diligence, the 
petitioner cauſed cite, who, he apprehends, 
will be a very material witneſs for him in this 
cauſe, and the execution of citation is herewith 
produced. But the faid being unfortu- 


nately involved in his circumſtances, has been ob- 
liged to abſcond from (or to reiire into ſanctuary 
for the purpoſe of avoiding) the diligence of his 
creditors, and cannot appear without danger of 
being apprehended and incagcerated at their in- 


3 
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tance, which renders the preſent application ne- 
ceſſary, in order that he may be enabled, with 
ſafety, to appear, and give evidence in obedience 
to the citation. J 
May it therefore pleaſe your Lordſhips, in 
reſpect of what is before ſtated, to 
grant a perſonal protection to the (aid 
„ againſt all diligence for debt, 
until the —— next, or ſuch other 
ſpace as ſhall be ſufficient for enabling 
him to appear and return, after giving 
his evidence in Court; and, during 
ſuch ſpace, te diſcharge all meſſengers 
at arms, or other officers of the law, 
from putting any perſonal diligence to 
execution againſt the faid ——, for 
any civil debt, and to diſpenſe with the 
minute book. 


According to juſtice, &c. 


The petition in this caſe will be intimated to 
the other principal party in the proceſs; and in 
practice, an oath by the agent of the party who 
has given citation, emitted at the bar when the 
petition is moved, is ſuitained, in place of a cer- 
tificate or oath by the party himſelt. 

Cc 


302 Miſcell. Incid. Petitions. 


Where the party adducer or his agent appear 
and depone, or a certificate upon oath is produ- 
ced, that they have reaſon to believe the evidence 

of this witneſs to be material in the cauſe, a ſhort 
minute will be made up by the clerk, and an in- 
terlocutor to the following effect ſubjoined. 


INTERLOCUTOR, 


The Lords having heard this petition, and 
what is above ſet forth, they grant to the 
ſaid —— their perſonal protection againſt 
all diligence for civil debt, till the - day 
of next incluſive, during which 
ſpace, diſcharge all meſſengers at arms, 
or other officers of the law, from putting 
perſonal diligence into execution againſt him 


for any civil debt, and diſpenſe with the mi- 
nute book, 


After an action has been commenced, and be- 
fore a general proof is allowed, the Court ſome- 
times, upon ſpecial application, allow witneſſes 
who are old and infirm, or intending to go abroad, 
to be examined, their depoſitions remaining ſeal- 
ed up in the hands of the clerk, till needed. This 
in extraordinary caſes, has been even allowed be- 
fore the days of compearance are elapſed, But 
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when the cauſe comes regularly into Court, the 
witneſſes, if {till living, and if the adverſe party 
inſiſt for it, may be re- examined. Bankton, book 
IV. tit. 30. § 27. 

An inſtance of the laſt kind occurred lately, 
and of which the circumſtances will appear from 
the example now to be given. 


LIIL Petition for examining old witneſſes upon com- 
miſfion, whoſe depoſitions were to remain ſeal- 
ed up in retentis, till a regular proof ſhould be 
brought during the courſe of an action then 

juſt commenced. 


Unto the Right Honourable, &c. 


| (After narrating the nature of the petitioner's 
right, and of the ation commenced by him, with 
the cauſes which had formerly prevented him from 
inſiſting in it ; and that, owing to the number of 
defenders, the ſummons, when raiſed, had not 
| Cc2 
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been returned completely executed, till within a 
few days of the riſing of the ſeſſion, the petition, 
in the inſtance referred to, then proceeds thus:) 


Unxozx theſe circumſtances, as the petitioner is 
informed, that the proof in this queſtion will be 
beſt aſcertained by the examination of ſome very 
old infirm people, who, it is feared, may be dead 
before a proof can be granted in the common 
courſe of procedure, he is under the neceſſity of 
applying to the Court for a commiſſion to take 
their depoſitions, in order that theſe may lie in 
retentis, and be afterwards diſpoſed of as the 
Court ſhall judge proper. The witneſſes, whoſe 
evidence the petitioner is apprehenſive might be 
loſt by delay on account of their old age and in- 
firmity, are (ſpecifying here the names and ages 
of the witneſſes propoſed to be examined; the 
points to be proved by them, and their particular 
acceſs to be acquainted with the facts ſtated ) 

The only difficulty which ſeems to occur, is, 
that the day of appearance not being come, and 
conſequently the numerous defenders having ap- 
pointed no agent to whom this petition might be 
intimated, it is preſented to your Lordſhips with- 
out the proſpect of any perſon to appear and 
oppole it; yet from the circumſtances of the caſe, 
the Court will perceive that this defect was una- 
voidable, and the fituation being preſſing, demands 
a remedy, He is adviſed that the requeſt now 
made is no way inconſiſtent with the procedure of 
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the Court in ſimilar caſes, various inſtances of 
which occur collected in the Dictionary, voce pro- 
ceſs, Proof taken to lie in retentis, The Earl of 
Winton having been born ſeveral years before his 
father married his mother, the family of Kingſton, 
who were the next heirs, doubted the legitimacy 
of the Earl; in order to obviate which, he took 
cout a brieff from the chancery to ſerve himſelf heir 
to his father, before the macers. One of the wit- 
neſſes, by whom he was to prove his father's mar- 
riage, having been ſuddenly taken ill, the Earl 


offered a petition.to your Lordſhips, praying for a 


commiſſion to examine the witneſs, that his evi- 
dence might lie in retentzs. Lord Fountainhall, 
by whom this caſe is reported, ſays, The diff 
& culty was, that it ought to be intimated to the 
“ next heir, and abide the minute book; and if 
& it had been any other day of the week but Sa- 
© turday, it is likely it would have been delayed 


66 till next day for an anſwer ; but to have ſuper- 


„ ſeded it till Tueſday, might endanger the cauſe, 
* if he ſhould die before that; ſo there was peri- 
% culum in mora. The Lords granted the deſire 
of the bill, 24. June 1710. 

lhe petitioner is ſenſible that it would have 


been better if this application could have been in- 


timated upon the wall, and by the minute book ; 
and he would certainly have lodged it in ſuch time 
as that notification might have been made, if he 
had not thought it neceſſary to produce evidence 
of a depending action ; and the ſummons having 
been only returned from the country on Wedneſ- 
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day the yth, and the executions completed on 
Thurſday the 8th March inſtant, he has loſt no 
time in offering this petition to the Court. Your 
Lordſhips will therefore ſee there is no poſſibility 
of intimating this either on the wall or by the mi- 
nute book, and as the petitioner may loſe the be- 
nefit of the evidence of thefe very old people, 
there is every danger to be feared from delay. 
The petitioner, even in theſe circumſtances, 
would have declined inſiſting upon rhis, if he had 
the leaſt idea that the defenders could ſuſtain any 
injury by a commiſſion being granted for examin- 
ing the witnefles whoſe names have been mention- 
ed ; but the concluſions of the ſummons are an 
expreſs condeſcendence of the facts intended to be 
proved; and it is propoſed, that as almoſt the 
whole defenders reſide in the pariſh of, 
intimation ſhall be made at the church door of 
— „ at leaſt ſix days before, of the time and 
place where the witneſſes are to be examined. 


May it therefore pleaſe your Lordſhips, to 
grant commiſſion to the Judge Ordi- 
nary, or any of his majeſty's juſtices of 
peace for taking the depoſitions of the 
aforeſaid witneſſes regarding the ſub- 
jet matter of the ſaid proceſs, upon 
intimation being made at the church 
door of ———-, at leaſt ſix days be- 
fore, of the time and place where the 
ſaid witneſſes are to be examined; in 
order that their depoſitions may be 
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ſealed up, and lie in retentis ſubject to 
the future orders of the Court, and to 
grant warrant for letters of incident di- 
ligence in common form, 


According to juſtice, &c. 


An interlocutor was pronounced in terms of 
the prayer, and the witneſſes being examined after 
previous intimation had been given in the manner 
pointed out, their oaths were returned, ſealed up 
by the commiſſioner, ſo to remain till diſpoſed of 
by the Court. 

If any doubt occur about the propriety of the 
application, a remit is ſometimes made to the Ordina- 
ry in the Outer Houſe, or, if near the end of the 
ſeſſion, might be made to the Lord Ordinary on the 
Bills, to inquire further into facts, and grant the de- 
fire of the petition or not, as to him ſhall ſeem pro- 


Per; 
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LIV. Petition for liberty to open ſealed depoſi- 
ſitions of old witneſſes, formerly taken upon 
commiſſion to lie in retentis, during the courſe 
of a ſervice before the macers, 


Unto the Right Honourable, &c. 


Tur RP in the ſtewartry of K having died upon 
the —— laſt, the petitioner obtained a brieve 
from the chancery for ſerving him heir of line 
and conqueſt to the ſaid R F, directed to the 
ſtewart of K. A brieve from the chancery was 
alſo taken out in name of D F, who likewiſe pre- 
tended to be heir to the ſaid R F, addreſſed to the 
macers; and while the petitioner was proceeding 
in the execution of his brieve, he was ſtopped by 
the intimation of a fiſt upon a bill of advocation 
preferred at the inſtance of G F, who contended 


that he had a right by diſpoſition to the whole of 
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R F's eſtate real and perſonal, and was therefore 
materially intereſted in theſe ſervices. 

Upon adviſing this bill, with anſwers and re- 
plies, Lord = paſſed the bill, in reſpect a 
ſervice depended ai the initance of D F before the 
macers. 


As the witneſſes by whom the petitioner meant 


to eſtabliſh his propinquity were very old and in- 

firm, he preſented a petition to your Lordſhips, 

praying that his ſervice might be remitted to the 

macers of Court, and conjoined with that of the 

ſaid D F, and, in the mean time, as there was 

riſk of his witneſſes dying, to grant commiſſion for 

taking their oaths in the country, to lie in reten- 

tis. Your Lordſhips, upon adviſing the petition, 

of this date, pronounced the following interlocu- 

tor : © The Lords having heard this petition, they 

«© remit the petitioner's brieves to the macers of 
Court, to be conjoined with that of the ſaid D 

F, and in the mean time grant commiſſion to 

ec the ſtewart depute of the ſtewartry of K, or 

& any other perſon to be named by the ſaid G or 

© DF, before extract, for taking the depoſitions 

of the witneſſes above named, for proving the 

ſaid petitioner's propinquity to the deceaſed R 

&« FP, to lie in retentis, and not be opened, if theſe 

c witneſles are alive, and can be examined in the 

% courſe of the ſervice ;the petitioner giving pre- 

vious intimation to the ſaid G and D F or their « 
agents, four days, at lealt, before proceeding 

to the examination ; and grant diligence, and 

diſpenſe with the minute book.“ 
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The petitioner accordingly extracted his com- 
miſhon, and thereupon examined the following 
witneſſes, viz. J. M. &c. (ſpecifying the names 
of the witneſſes.) Their depoſitions, with the 
act and commiſhon, were reported by the com- 
miſſioner, ſealed up, and are now herewith produ- 
cel. . 

In order to apply your Lordſhips judgment, 
remitting his ſervice to the macers, the petitioner 
gave in to them a petition, praying that the ſervi- 
ces might be conjoined; and as many of his wit- 
neſſes could not come to Edinburgh, to grant 
commiſſion for taking their oaths in the country. 
The macers accordingly, of this date, conjoined 
the brieves, and granted commiſſion for taking 
the proof in the country in common form. Of 
this judgment, however, G F, who wiſhed for de- 
lay, preſented a bill of advocation, which, upon 
being adviſed, with anſwers and replies, was paſ- 
ſed by Lord R 

As the petitioner foreſaw that it would require 
much time to diſcuſs this advocation, he conſent- 
ed that a remit ſhould be made to the macers, 
with an inſtruction to recall the commiſſion grant - 
ed for taking the evidence in the country. And 
accordingly Lord D, before whom the advo- 
cation came in courſe to be diſcufled, of this date, 
remitted the foreſaid matter to the macers of court, 
with this inſtruction, that they recall the commiſſion 
granted by them for examining the witneſſes in the 
country, and fix a day for taking the proof before 
themſelves, An act and remit was accordingly 
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extracted, and ſuch of the petitioner's witneſſes as 
were able to travel, were brought to town, and 
examined before the macers, of this date; and 
certificates having been produced to the macers, 
of thoſe who were unable to travel, they have of 
courſe granted commiſhon for taking their evi- 
dence in the country. 

The only witneſs whoſe evidence has been taken 
to lie in retentis, in conſequence of the commiſ- 
ſion trom your Lordſhips, that has been able to 
come to town, is J. M. Certificates are herewith 
produced of the total inability of the other (three) 
witneſſes to come to town ; it thereby becomes 
neceſſary that your Lordſhips ſhould order the 
ſeals to be removed from the aforeſaid report, and 
grant warrant for making the depoſitions of the 
ſaid and (the three abſent witneſſes), part of 
the proof of the purſuer's propinquity, and cancel 
the oath of the ſaid J. M. who has been re-exa- 
mined before the macers. 


May it therefore pleaſe your Lordſhips, to 
appoint the depoſitions of the ſaid 
—, &c. and J. M. now ſealed up, to 
be opened; to allow tne firſt three 
to be uſed as evidence of the petition- 
er's propinquity in his aforeſaid ſervice 
before the macers, and to cancel that 
of J. M. 


According to juſtice, &. 


D d 2 
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LV. Petition for appointment of Aſſeſſors in a 
fervice before the Macers. 


Unto the Right Honourable, &c, 


T rar brieves were lately iſſued from his Ma- 
jeſty's chancery for cognoſcing the ſaid 
of unſound mind, fattous, and an idiot, and for 
aſcertaining he is his neareſt male agnate, and 
for ſerving the ſaid curator to the ſaid : 
which brieves were directed to the ſheriff depute 
of ———, and were proceeded in io far as to 
cognoſce the ſaid of unfound mind ; but ſo 
far as regards the ſerv; ing of a curator to him: the 
brieves have been advocated to the macers of this 
Court. 

That, during the competition for the office of 
curator to the ſaid , queſtions may probably 
occur, concerning which the macers will require 


advice and aſſiſtance; and hence it is neceſlary 
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that aſſeſſors ſhould be appointed to meet and ſit 
with the macers for determining the ſame. 


8 


May it therefore pleaſe your Lordſhips, to 
name and appoint any two of your 
number as aſſeſſors to the macers in the 
before mentioned ſervices, with the 
uſual powers. 


According to juſtice, &c. 


— _— 


INTERLOCUTOR, 


The Lords having heard this petition, they 
authoriſe, nominate, and appoint this and 
next week's Ordinaries on the Bills to be aſ- 
ſeflors to the macers in the within ſervice, 
and to do therein as they ſhall ſee cauſe. 
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LVI. Of Petitions for reſuming conſideration of 
cauſes formerly paſiponcd; ordering cauſes to 


the ſhort roll for adviſing ; for explanation of 
interlocutors ; for liberty to give in additional 


petitions or anſwers, c.; notes to the Lord 


Preſident ; petitions for replies ; ; moving of 
reclaiming petitions. 


ALL of theſe are here brought under one claſs, 
and it is only propoſed to offer a few obſervations 
upon each, or ſtate their general import, without 
minutely deſcending to particular examples, which, 
in ſuch caſes, ſeem unneceſſary, where every peti- 


tion muſt vary by the circumſtances that happen 
to give rile thereto, 


Ir the deciſion of a cauſe ſtanding in the roll 
upon petition and anſwers, or otherwiſe, has been 
put off by the Court, on account of ſome facts not 


tully explained, but neceſlary to be cleared up be- 
fore giving judgment; it is uſual, after the re- 
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commendation of the Court has been complied 
with, to give in a petition, ſtating ſhortly the na- 
ture of the cauſe, the circumſtances which for- 
merly prevented a deciſion, what has ſince been 
done, and praying the Court to reſume conſidera- 
tion of the cauſe, 

In like manner, where a cauſe ſtanding in the 
roll has been put off, with the view of an amica- 
ble ſettlement taking place betwixt the parties, and 
when, notwithſtanding this, the parties could not 
alterwards come to an agreement ; or, where a 
cauſe ſtanding in the long roll, from particular 
circumſtances, as in the caſe of removings, re- 
quires ſummary diſpatch, it is uſual to petition 
the Court, that the cauſe may be ordered to the 
ſort roll, and an early day fixed for adviſing. 
This is ſometimes done, in ſmaller cauſes, by a 
note to the Preſident, ſigned by the counſel on 
each ſide, if they agree upon the meaſure 3 but in 
general by a petition printed and intimated. 


Petitions are likewiſe offered ſometimes for ob- 
taining an explanation and amendment of any 
judgment or interlocutor of Court, where the 
wording of it appears ambiguous, too comprehen- 
ſve, or too limited, &c. 


Sometimes, alſo, applications occur for liberty 


to give in additional petitions, anſwers, memorials, 
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or informations, where neceſſary; but theſe muſt bs 
lodged within eight running days from the date of 
inrollment, under penalty of 45 s. unleſs by ſpecial 
appointment of the Court. See act of ſederunt, 
Iioth November 1741. 


In caſes where an anſwer, or other paper, has 
been ordered to be printed and boxed againſt a 
certain day under an amand, but for ſome parti. 
cular reaſon cannot be got ready at the time li- 
mited, it has been the practice to put into the 
Lord Preſident's box a written note addreſſed to 
his Lordſhip, mentioning the name of the cauſe, 
the interlocutor pronounced, with the reaſon why 
anſwers cannot be lodged within the ſpace limited, 
and praying his Lordſhip to move the Court to 
prorogate the time for giving in anſwers, and al- 
low them ſtill to be received, without payment of 
any amand. A copy of this note ſigned by the 
counſel, and the proceſs itſelf, muſt be lodged in 
the clerk's hands before the note be moved in 
Court. By acts of ſederunt, 12th June 1782, and 
14th June 1788, the Lords declared, that in future 
they would diſpenſe with no amand incurred by 
not regularly giving in papers to the boxes. Not- 
withſtanding of this, however, notes are ll given 
in, and the amand diſpenſed with, upon good 
cauſe ſhewn, 


| 
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Notes to the Preſident in ſeveral other caſes 
have already been, and will be mentioned, con- 
nected with the ſubjects to which they refer. 

Theſe notes require no previous intimation to 
the other party, nor to be printed. 


Where the anſwers to a petition, when lodged, 
contain new facts, or when any thing has occurred 
that renders replies neceſſary, application muſt be 
made to the Court for leave to reply, by a petition 
printed and intimated, reiuming, in general, the na- 
ture and preſent ſtate of the cauſe, mentioning alſo 
the reaſon which induces the petitioner to move for 
replies, and praying the Court for liberty to give 
them in within ſuch ſhort ſpace as to their Lord- 
ſhips ſhall ſeem proper. 

By act of ſederunt, ioth December 1777, it is 
appointed that every petition for replies ſhall con- 
deſcend on the facts or other reaſons on which the 
demand is founded; and if the replies are allow- 
ed, the petitioner ſhall conſign a ſum at the plea- 
ſure of the Court, not under 2 l., nor above 5 l. 
to be forfeited to the poor, if, on adviſing the 
cauſe, the replies ſhall appear to have been unne- 
ceſſary; but if ſuch replies ſhall appear to have 
been required by the fault of the reſpondent, he ſhall 
be fined. By another act of ſederunt, 5th February 
1783, the Lords declare, that they will receive no 
replies on any account, after the cauſe ſhall come out 
EE 


— 
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in the ſhort roll for adviſing, with which addition 
the former regulations were continued. Both acts 
of {ederunt were ſeveral times prorogated, and by 
a late a& are now rendered perpetual, In prac- 
tice the ſum of 40 8. is always conſigned with re. 
plies. 


Amongſt theſe incidental ſteps may be mention- 


ed the moving of reclaiming petitions, When 


parties have not ſufticieut time to get a petition 
printed and boxed within the reclaiming days, it 
is uſual to lodge with the Inner Houſe clerk. who 
is to be clerk to the proceſs, a written copy of the 
petition; and he, when the attention of the Court 
is unengaged, moves it, by mentioning, that a 
petition is preſented to their Lordſhips for A B, 
againſt an interlocutor of Lord — dated — 
—— — Upon the back of the written copy he 
then marks, „ Edinburgh, &c. prelented and 
* moved to the Lords by (Hgning his 
“ initials.”) By this means the party is allowed 
three days longer; but by act of ſederunt, th 
Augult 1774, ſuch petitions mull be printed and 
boxed upon the third box day after moving; and 
if moved on any of the four laſt days of a ieſſion, 
they muſt be printed and boxed, or diſtributed. on 
the penult day of the ſeſſion, otherwiſe the running 
of the reclaiming days will not be ſtopped. 
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Monday, unleſs when it is the laſt one of the 
ſeſſion, is not a box day; all the other days of 
the week, except Sunday, are box days. 


Petitions for recalling of TInhibitions, 


[anmirions appearing evidently to be raiſed from 
calumnious or improper motives, may be ſtopt or 
recalled by the Court of Seſſion. This moſt fre- 
quently happens in the caſe of inhibition uſed up- 
on a depending action; for when that diligence is 
uſed upon a legal document of debt, as a bond or 
bill, the Court will not eaſily be moved to inter- 
fere with the legal right of creditors to ſecure pay- 
ment of their debt. Suſpenſion of inhibition is 
alſo incompetent during the fitting of ſeſſion, 
though in time of vacation a fiſt of procedure may 
be obtained from the Ordinary. . The proper and 
general mode of application is by a ſummary pe- 
tition to the Court. See 5th July 1776, Gray 
againſt Anderſon, An inſtance ſhall be given of 
inhibition recalled upon a depending action. 


FE e 2 
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LVII. Petition of a perſon for liberty to fit him- 
ſelſf, and lodge anſwers to a petition in a de- 
pending action between other parties, wherein 

he was alſo concerned ; and for having an in- 
hibition which had been uſed againſt him by 


one of the parties recalled upon caution, 


Unto the Right Honourable, c. 


Tuar is inſiſting in a proceſs againſt 
and the petitioner, concluding for pay- 
ment, &c. (Here the nature of the action is reci- 
ted.) 
Upon the dependence of this proceſs, the pur- 
ſuer raiſed, executed, and publiſhed in the general 
regiſter, letters of inhibition againſt the defenders, 
of theſe dates. Hh 
The petitioner having been reſident for ſome 
time paſt in the country, did not appear or take 
a concern in the proceedings between the other 
,Parties ; but he finds that a lawſuit has been go- 


Miſcell. Incid. Petitions, 221 


ing on amongſt them, upon the queſtion, who 
ſhall be liable for the petitioner's ſhare of the ſums 
concluded for, and ſeveral interlocutors have been 
pronounced. 

This, however, ſeems to be a very unneceſſary 
queſtion, as the petitioner is ready and willing to 
anſwer for his own ſhare when it ſhall be aſcer- 
tained, But it would be improper to enter fur— 
ther upon the ſubje& in this form, the preſent ap- 
plication being intended only for two purpoſes ; 
J, That the petitioner may be allowed to enter 
an appearance in the proceſs, ſo as he may be 
heard for his intereſt ; and 240%, To have the in- 
hibition recalled upon caution, 

The petitioner might perhaps contend that there 
was little occaſion for the inhibition from the firſt; 
but waving that for the preſent, it is ſufficient to 
obſerve, that inhibitions upon a dependence may 
be recalled upon proper ſecurity for the eventual 
claim; and the petitioner will condeſcend upon his 
cautioners, being (the names of the cautioners 
mentioned.) 


May it therefore pleaſe your Lordſhips, to 
allow the petitioner to enter an appear- 
ance in the proceſs, and to give in an- 
ſwers to the petition of the pur- 
ſuer ; alſo, to recall the aforeſaid inhi- 
bition againſt the petitioner upon the 
caution offered. 


According to juſtice, &c, 
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This petition intimated to the agent for the 
other parties. 


Interlocutor ſubjoined te a minute of conſent 
by the purſuer's counſel at the bar, when the peti- 
tion was moved, that the inhibition ſhould be re- 
called upon caution, 


The Lords having heard this petition, and 
what is above repreſented, they allow the pe- 
titioner to enter an appearance in this pro- 
ceſs, and to give in anſwers to the petition 
of „the ſame to be in the boxes up- 

| on the next, under an amand of 40s. 
= Further, upon the petitioner's lodging in 
dS the clerk's hands a bond, with the caution- 


| ers named in his petition, to pay what ſums 
| may finally be found due by him in this 
| cauſe : The Lords recall the within mention- 
ed inhibition, and, if already regiſtered, or- 
dain it to be ſcored in the record, and to be 
marked on the margin, that the ſame is dons 
by authority of the Lords. | 


Miſcell. Incid. Petitions. 223 


Petitions for applying judgments in appealed 


cauſes. 


WHERE a cauſe has been appealed to the Houſe 
of Peers, and the interlocutors of the Court of 
Seſſion happen to be reverſed, as the former are 
Merely a Court of review in civil queſtions, and 
their ſentences do not receive execution here, it 
is neceſſary to petition the Court of Seſſion, to 
apply the judgment of the Houſe of Peers, by al- 
tering their own, and decerning conform to it, of 
which the following may ſerve as an example. 
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Petition to the Court of Seſſion for applying a 
Judgment of the Houſe of Peers. 


Unto the Right Honourable, Cc. 


(After ſtating the nature of the caſe, the inter- 
locutors pronounced by the Court of Seſſion, the 
appeal made, and the judgment of the Houſe of 
Peers, ordering that theſe interlocutors be rever- 
ſed, the petition may conclude to this effect: 


Is conſequence of this judgment of the Houſe of 
Peers, the petitioner now humbly moves your 
Lordſhips to apply the ſame, by altering your for- 
mer judgments, and decerning, conform to that 
pronounced by the Houſe of Peers. 


May it therefore pleaſe your Lordſhips, to 
apply the above judgment of the Lords 
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Spiritual and Temporal in parliament 
aſſembled, by altering your ſaid interlocu- 
tors of and „and adhering 
to your interlocutor of „and to 
find and decern in terms of the judg- 
ment of the Houſe of Peers. 


According to juſtice, &c. 


This petition being intimated to the other par- 
ty, the Court, if no further obſtacle occurs, will 
decern, as moved for by the petitioner. 


Petitions for recording Decreets of valuation of 
Teinds. 


Tas records of the Teind Court, at the begin- 
ning of this century having been accidentally de- 
ſtroyed by fire, an act of parliament was paſſed 
gth Queen Anne, 1707, appointing that any au- 
thentic extracts from the ſaid records be brought 
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in, and being preſented to the Lords of Seſſion 
commiſſioners for teinds, be recorded in a parti- 
cular regiſter, and that the extracts ſo brought in 
be kept by the Lord Clerk Regiſter, and his de- 
putes or clerks, to be appointed by him for that 
effect, as their warrants, which ſhall be held and 
repute as valid and authentic as the principal war- 
rants themſelves, if the ſame were yet extant; and 
a new extract is to be delivered gratis to every 
perſon who ſhall give in an old extract immediate- 
ly upon delivery thereof; and extracts from theſe 
new records make like faith in judgment, or o- 
therwiſe, as the extracts from the old regiſters of 
the commiſſion were wont to do before the ſame 
were burnt. 

Though in this caſe the application is made to 
the Lords of Seſſion as a ſeparate court, the pro- 
ceedings before Wich do not fall under the pre- 
ſent ſubject, yet, as a matter ſometimes occurring 
in practice, it will be no great digreſſion to ſub- 
oin here the uſual form of ſuch a petition, 
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LIX. Petition to the Teind Court for getting 


an extract of a decreet of valuation, obtained 


prior to the loſs of the records, regiſtered, and 


a new extradt given out. 


UNTO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, Commuſoners 
appointed for plantation of kirks and valua- 


tion of teinds, 


The PETITION of 


2 


" HUMBLY SHEWETH, 


Tnar by the gth act of the parliament of Scot- 
land holden anno i707, anent plantation of kirks 
and valuation of teinds, it is appointed, for ſupply- 
ing the loſt regiſters, that any authentic extracts 
from the records be brought in, and, being pre- 
ſented to your Lordſhips, that the ſame be record- 
Ed in a particular regiſter to be kept by the Lord 
Ff 2 
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Clerk Regiſter and his deputes, to be appointed 
for that effect; which is thereby declared to be 
repute as valid and authentic, as if the principal 
warrants themſelves were extant. 

Accordingly, the petitioner does herewith pro- 
duce, and preſent to your Lordſhips, an extract of 
a decreet of valuation of the ſtock and teind of the 


pariſh of ——, and augmentation of the ſtipend 
of the ſaid pariſh, dated 


May it therefore pleaſe your Lordſhips, 
to ordain your clerk to record the a- 
bove decreet of valuation and augmen- 
tation, and to give out an extract 


thereof, conform to the act of parlia« 
ment. | 


According to juſtice, &c. 


Poor Cauſes. 


Tur ads relating to theſe, are act 54th of the 
ſecond parliament of James I. 1424; acts of ſe- 
derunt acth November 1686, gth June 1710, 
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16th June 1742, and 1oth Auguſt 1784; which 
laſt comes in place of the regulations in the for- 
mer acts of ſederunt. | 

By this act, the advocates are to appoint annu— 
ally fix of their number; the writers to the ſignet 
alſo, and agents, or ſollicitors, are each, in the 
month of December annually, to nominate four 
of their number reſpectively, to be writers and a- 
gents for the poor ; and immediately give into the 
ſenior clerk of Court, a liſt of the perſons choſen, 
which ſhall be entered in the books of ſederunt. 

No perſon is entitled to the benefit of the poor's 
roll, without producing a certificate under the 
hands of the miniſter, and two elders of the pa- 
riſh where he reſides, certifying, that of their pro- 
per knowledge, the party is in indigent circum- 
ſlances, and altogether unable to proſecute his or 
her claims in a court of law. | 

Petitions to the Court for the benefit of this 
roll, do not require to be printed, but there muſt 
be two written copies, one to be put into the Pre- 
ſident's box, and another for the clerk of pro- 


ceſs. What follows will direct as to the form of 
application, 
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LX. Petition for the benefit of the Poor's Roll 


UN TO THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 


HUMBLY SHEWETH, 


Tuar the petitioner ſome time ago brought a 
proceſs before your Lordſhips (or before the ſhe- 
Tiff of · „which was afterwards removed by 
advocation into this Court) againſt „con- 
cluding, &c. (Here narrate the nature and conclu- 
ſion of the action, with any procedure which may 
have taken place in it.) 

This action, the petitioner, with ſubmiſſion, con- 
ceives to be well founded in every reſpect, and 
that he is entitled to prevail therein; but he is ſo 
much reduced in his circumſtances as to be utter- 
ly unable to bear the neceſſary expences of inſiſt- 


| 3 
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ing in it, which will appear from the certificate 
herewith produced. 


May it therefore pleaſe your Lordſhips, to 
remit to the lawyers and writers for 
the poor, to examine into the merits 
of the proceſs, and to report : and 
thereupon to grant warrant for admit- 
ting the petitioner to the benefit of the 
poor's roll in carrying on the ſame, 


According to juſtice, &c. 


iſt Interlocutor of the Court upon the petition, 


Appoint this petition to be intimated in 
the minute book, and on the walls of the 
Inner and Outer Houſe, for 10 days, to the 
end, that the adverſe party may, if they think 
fit, lay a ſtate of the caſe before thea dvo- 
cates and writers for the poor, to whom the 
petition ſhall afterwards be remitted. 


But if a proper certificate is not produced with 
the petition, it will either be refuſed, or the peti- 
tioner will be allowed to produce a regular certi- 
ficate, in terms of the act of ſederunt. 

The petition being intimated by the clerk of 
proceſs, in the printed minute book of Court, and 


232 Mi/cell. Ticid. Petitions, 


alſo intimated, by affixing copies of it, and of the 
interlocutor, upon the walls of the Inner and Ou- 
ter Houſe, and the time afligned for intimating 
being elapſed, a note is to be given in to the Pre- 
fident's box, mentioning, that this has been done, 
and praying to reſume conſideration of the peti- 
tion. A copy of the ſame note is to be lodged 
with the clerk; and, upon again moving the peti- 
tion, the following inteilocutor will be pronoun. 
ced. 


2d INTERLO CU TOR. 


Remit this petition to advocates, 
writer, and —— agent for the poor, 
to conſider the petitioner's caſe, and to re- 
port in terms of the act of ſederunt. 


The clerks fill up the names 1n rotation, accor- 
ding to the act of ſederunt. | 

It is the duty of the writer to the ſignet, when 
only one writer is named, or of the agent, when 
the remit likewiſe names one of that body, to 
draw up a tull memorial and ſtate of the petition- 
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er's caſe; and to lay the ſame before the advo- 
cates and writer named in the remit, for enabling 
them to make their report. 

The oppoſite party may likewiſe give in a me- 
morial to them, ſhewing cauſe why the deſire of 
the petition ought not to be granted, 

If, after examining into the merits, the lawyers 
and writers think the petitioner's plea well found- 
ed, and that he has a probabilis cauſa litigandi, 
they ſign a certificate or report to this purpoſe, 
upan the petition. 

Another note is then to be 1 in, mention- 
ing the remit, and that the petitioner has been 


reported as entitled to the benefit of the roll, in 


conſequence of which, a third and laſt interlocu- 
tor will be pronounced as follows: 


Having conſidered the report, the Lords 
grant to the petitioner the benefit of the 
poor's roll, and appoint the within named 
advocates, writer, and agent, to act as ad- 
vocates, writer, and agent for the petitioner, 
till the final iſſue of the cauſe; and this war- 
rant to endure two years after the date here- 


of. 


The ſame advocate, writer, and agent, at firſt 
named, muſt, by the act of ſederunt, continue their 
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aſſiſtance till the final iſſue of the cauſe, even though 
they ſhould, during its dependence, ceaſe to be in 
the reſpective liſts of advocates, writers, or agents 
for the poor. But no warrant continues longer 
in force than two years; and after that ſpace, no 
benefit ariſes therefrom, (gratis extracts of de- 
creets excepted) unleſs ſuch warrant be renewed 
upon petition to the Lords, ſigned by an advocate 
who has been employed in the cauſe ; and the en- 
durance of the warrant muſt always be expreſſed in 
the warrant itlelf, 


CHAPTER IV. 


Of Summary Pelitions. 


Tazsz may be underſtood as comprehending pe- 
titions and complaints in caſes of elections, of 
forgery, and againſt members of court; alſo, pe- 
titions againſt perſons, in meditatione fuge, for 
recording entails, for getting up principal deeds 
in certain caſes from the records, and for ſe— 
queſtrations, which laſt have already been given 
at the beginning of chapters I. and Il, connected 
with the ubjects there treated of; likewiſe peti- 
tionsfor factories, and for obtaining public offices 
connected with the Court, as of lawyer, agent, or 
notary. 

The caſes firſt alluded to are ſo various under 
the different bfanches of election laws, fo much 
regulated, each by their own particular circum- 
ſtances, and fall to be drawn by counſel experien- 
ced in ſuch matters, that to attempt any general 
G g 2 
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form would be inept and improper, So far, how- 
ever, as any perſon leſs verſant might wiſh to ſee 
what therein relates more ſpecially to form and 
practice, it ſhall be attempted to give ſome view 
of the nature of the application and form of ſer- 
vice, in a few of the moſt uſual caſes. 


LI. Petition and Complaint of a Freeholder, 
claiming and refuſed to be inrolled. 


Tus petition will mention the titles produced by 
the petitioner before the court of freeholders at 
their general meeting, in ſupport of his claim, 
ſuch as his charter and ſafine, with a certificate of 
valuation, to the amount, at leaſt, of 400 l. Scots, 
if he claims upon valued rent; or a retour, prior 
to 16th September 1681, ſhewing that he is poſ- 
ſeſſed of a 40 8. land of old extent, if he claims up- 
on extent; the objections made to that claim; the 
judgment of the freeholders diſmiſſing it, and his 
reaſons founded on the laws of election, or cir- 
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cumſtances of the caſe, for ſhewing that they did 
wrong in rejecting his claim, Ihe prayer will be 
to this effect: 


May it therefore pleaſe your Lordſhips, to 
grant warrant for ſerving this com- 
plaint upon the faid (the 
freeholder, upon whoſe objections the 
claim was diſmifled,) perſonally, or at 
his dwelling place, if within Scotland, 
and if furth thereof, by open procla- 
mation at the market croſs of Edin- 
burgh, pier and ſhore of Leith ; and to 
ordain him to put in anſwers thereto, 
within fifteen days after ſuch ſervice; and 
upon reſuming conſideration of theſame, 

with or without anſwers, to find that 
the freeholders of the county of 
did wrong in refuſing to inroll the pe- 
titioner at the foreſaid mecting of elec- 
tion; and to grant warrant to the ſhe- 
Tiff clerk for adding his name to the 
roll. 


According to juſtice, &c. 


Interlocutor for ſervice, 


The Lords having heard this petition and 
complaint, they grant warrant for citing the 
faid complained upon, by ſerving 


- . 
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him with a full copy thereof, and of this de- 
liverance thereon, if within Scotland, perſo- 
nally, or at his dwelling place, and if furth 
thereof, by affixing the ſame on the market 
croſs of Edinburgh, and on the pier and 
ſhore of Leith; and ordain him to give in 
anſwers thereto within 15 days after ſuch 
ſervice, 


The warrant for ſervice was formerly upon 30 
days, but was afterwards ſhortened to 15 days, by 
14th George III. chap. 81. 


It may be extracted immediately without abid- | 
ing the courſe of the minute book ; but the Court 
has found, that an extract is not abſolutely, neceſ- 
ſary, though more regular; neither is it neceſſary, 
that the ſervice be made by a meſſenger at arms, 
nothing more being requiſite than that the com- 
plaint be properly notified to the perſon com- 
plained of, and that evidence of ſuch notification 
be produced to the Court. Mr. Wight on parli- 
ament, and elections, book III. chap. I. p. 147. 

When a complaint is to be preferred againſt an 
inrollment, or againſt a refuſal upon the part of 
the freeholders to ſuſtain an objeCtion tor ſtriking 
one off the roll, it is ſufficient to make the perſon 
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who has been inrolled, or has been allowed to 
continue upon the roll, a party to ſuch complaint, 
In like manner, when one who has been refuſed 
to be admitted to the roll, or has been ſtruck off, 
intends to complain, it is ſufficient to call the per- 
{on or perſons who objected to his title in the 
meeting of freeholders. If the minutes are ſilent 
on that head, be muſt call all thoſe who voted to 
ſuſtain the objection. If that do not appear from 
the minutes, he mult call all the freeholders who 
were preſent at the mecting, and a miſnomer of 
any one of the perſons complained of, will be fa- 
tal to the complaint, Mr. Wight, book III. chap, 
1. p. 146. | 

When the Court, after adviſing the petition, 
with anſwers, &c., ordain the perſon to bc 1n- 
rolled, their interlocutor will be, 


The Lords having adviſed this petition 
and complaint, with anſwers, replies, and 
duplies, find, that the freeholders of the 
county of did wrong in refuſing to 
admit the complainer upon the roll of free- 
holders of ſaid county; therefore grant war- 
rant to, and ordain the ſheriff clerk of the 
ſaid county to add his name to ſaid roll ac- 
cordingly, and decern. 
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if the judgment of the freeholders, refuſing to 
admit, or ſtriking off the roll, be affirmed by the 
Court of Seſſion, the ſtatute 16th George II. ch. 11. 
$ 6. for preventing groundleſs complaints, enacts, 
'That the perſon who preferred the complaint ſhall 
forfeit to the objector 30 l. Sterling, with full coſts 
of ſuit; but it neither impoſes any penalty nor 
colts of ſuit on the freeholder, who, without juſt 
grounds, complains of an inrollment made by the 
other freeholders, nor gives ſuch penalty or coſts 
to thoſe who have been wrongfully refuſed to be 
admitted, or have been improperly ſtruck off the 
roll. The Court of Seſſion may indeed give coſts 
of ſuit, if they think proper, but are not bound 
ſo to do, nor can they impoſe the penalty but in 
the preciſe terms of the ſtatute, which, in this 
reſpe& falls ſhort of the act 1681. Mr. Wight, 
book III chap. 1. p. 138. 

By act of ſederunt, 15th November 415760, the 
Lords ordain, that the ordinary forms of bringing 
actions into Court be obſerved in all petitions and 
complaints againſt the proceedings of freeholders 
at their Michaelmas head court, in ſo far as that 
each petitioner ſhall prefer a ſeparate petition for 
himſelf, without accumulating the complaints of 
different petitioners in one petition, and that each 
petition do complain of one defender only, except 
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where more petitioners or defenders may be ne- 


ceſſarily connected. 
Where a freeholder upon complaint is ordained 
to be ſtruck off the roll, the interlocutor is, 


; The Lords having adviſed, &c., find, 
that the freeholders of the county . 
did wrong in inrolling the ſaid in the 
roll of freeholders of the faid county; there- 

fore grant warrant.to, and ordain the ſheriff 
clerk of ſaid ſhire to expunge his name from 
the roll, and decern. 


If, upon complaint, it ſhall! be found that a 
freeholder has been wrongouſly ſtruck off the roll, 
the interlocutor will be, 


The Lords having adviſed, &c., find, 
that the freeholders of the county f 
did wrong in ſtriking the name of the ſaid 
— from their roll; and therefore grant 
warrant to, and ordain the. ſheriff clerk of 
ſaid ſhire to add his name again to the ſaid 
roll in his former place, and decern. 


By ſaid act 16th George II. chap. 11. f 4. Fara 
plaints to the Court of Seſſion of perſons refuſed 
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to be admitted, or who have been ſtruck off the 
roll. by a judgment of the freeholders at a Michael- 
mas meeting, or meeting for election, muſt be 
preſented within four kalendar months ; and com- 
plaints againſt perſons wrongouſly inrolled muſt 
alſo be preſented within four kalendar months af. 
ter their inrollment, otherwiſe the perfon ſo in- 
rolled muſt be allowed to remain upon the roll 
until an alteration in his circumſtances happen, 
affording ſuffictent cauſe for ſtriking him off the 
roll. 

In ſeveral late caſes before the Court of Seſſion, 
it has been much agitated, and different judgments 
have been pronounced, upon the queſtion, how 
far a proof of nominal and fiftitious was compe- 
tent againſt a freeholder who had ſtood upon the 
roll for upwards of four months without challenge. 
The Court at firſt found it incompetent ; after- 
wards they decided differently ; but in conſequence 
of a judgment by the Houſe of Peers in ſome of 
theſe caſes, it is now eſtabliſhed, that the elapſe of 
tour months without challenge brought, is a bar to 
any further inveſtigation, till an alteration of cir- 
cumſtances happen. The deciſions upon this point 
are not yet collected. | ; 
| When the Court in any caſe have reverſed the 
judgment of the freeholders, by ordering a perſon 
to be added to or {truck off the roll, the ſherift or 
ſtewart clerk, upon production of an extract of 
-the judgment, muſt immediately make the alte- 
ration thereby direQed, otherwiſe, by 16th George 
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I. chap. 11. 5. he forfeits 100 l. Sterling to the 
perſon in whoſe favour ſuch judgment is given, or 
his executors, to be recovered . by ſummary com- 
plaint before the Court of Seſſion on 30 days no- 
tice, 


LXII. Petition and Complaint of a freeholder 


againſt the ſheriff clerk, for refuſing to inrol 
him. 


Tus petition will mention ſhortly the ſtate of the 
petitioner's titles, objections formerly made there- 
to, and judgment of the Court in his favour. The 
refuſal of the ſheriff clerk, notwithſtanding that 
judgment, to add his name to the roll, with the 
clauſe in the act of parliament before mentioned, 
impoſing a penalty ; and conclude, that by his re- 
fuſal or delay, this penalty has been incurred. 
The prayer will be : 


May it therefore pleaſe your Lordſhips, to 
grant warrant for ſerving this complaint 
upon the ſaid ——2 —, perſonally, or 


at his dwelling place, and to ordain 
him to put in anſwers thereto, within 
Hh 2 
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30 days after ſervice ; and the facts be- 
fore ſtated being proven or admitted, 
to. find, that he did wrong, and was 
guilty of a breach of duty, as ſheriff 
clerk, in refuſing, and delaying to add 
the complainer's name to the roll of 
freeholders of the ſhire of ———, 
in terms of your Lordſhip's decreet to 
that effect; that thereby he has incur- 
red the ſtatutory penalty of 1001. Ster- 
ling, and to decern againſt him for pay- 
ment thereof to the complainer ; and 
to find the complainer entitled to his 
expences. nas 


According to juſtice, &c. 


The Court will ordain the petition to be ſerved, 
and, upon. anſwers, will allow a joint proof, if ne- 
ceſſary, when, if the facts ſhall be finally eſtabliſh- 
ed, decreet will be given for the penalty, as pray- 
ed for, and perhaps alſo for expences of proceſs. 


* 
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LXIII. Petition and complaint againſt an impra- 
per election of magiſtrates in a roydl burgh. 


Tuts complaint will be in name of thoſe magil- 


trates and counſellors who conſider themſelves to 
have been the legal majority, agreeable to the ſet 
of their burgh, but kept out of office by the vio- 
lence or improper oppoſition. of the other party. 
It will mention the ſet or conſtitution of the 
burgh; the proceedings at, and, if neceſſary, thoſe 
alfo prior to the day of election; the manner in 


which each party then voted, or would have voted, 


if not obſtructed by violent or improper means; 
the proteſts taken, and that the complainers now 
apply to the Court for redreſs, under authority of 
the acts concerning election of magiſtrates and 
counſellors, either ſpecially quoted, or generally 
referred to in the petition, as circumſtances render 
proper. | 


The prayer wil be to this or ſimilar effect: 
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May it therefore pleaſe your Lordſhips, to 
grant warrant for ſerving this petition 
and complaint upon , &c. (here 
all the perſons who voted on the other 
fide are to be named,) being the per- 
ſons who pretended to make an elec, 
tion of magiſtrates and council for the 
burgh of —, upon the —— 
laſt, all perſonally, or at their dwel- 
ling places, if within Scotland, or 
ſuch of them as are furth thereof, at 
the market croſs of Edinburgh, pier 
and ſhore of Leith; and to ordain them 
to give in anſwers thereto within 15 
days after ſuch. ſervice ; and upon ad- 
viſing this complaint, with or without 
anſwers, to find, 1929, That the elec- 
tion thus made by the perſons com- 
plained of, upon the —— laſt, was 
illegally and improperly conducted, and 

therefore void and null; 2d, To find, 
that the election made by the com- 
plainers upon the ſaid —— laſt, was 
the only legal and valid election, and 
that the perſons elected by them as 
magiſtrates, office-bearers, and coun- 
ſellors of the ſaid burgh of 


were duly and legally elected into the 
ſaid offices reſpectively, and have the 
only good and undoubted right to take 
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the government and adminiſtration of 
the burgh, till (Michaelmas next ;) 
and, /aftly, to find the complainers en- 
titled to their full coſts of ſuit. 


According to juſtice, &c. 


7 


U 


The Court will order the petition to be ſerved 
in common form. 

It may be added to the prayer of the petition, 
that the aforeſaid perſons, by their illegal pro- 
ceedings, have incurred the penalties impoſed by 
the ſtatutes 7th George II. chap. 16. and 16th 
George II. chap. 11.; or a ſeparate petition upon 
this point, may be given in at a ſubſequent period, 
as after noticed, if the complainers prove ſuc- 
ceſsful in their firſt application, 

Sometimes elections are attempted to be ſet a- 
fide by a formal action of reduction and declara- 
tor. 

When a complaint, or even a more formal ac- 
tion of reduction is brought by a minority for the 
purpoſe of getting an election ſet aſide or correct- 
ed, all the magiſtrates and counſellors muſt be 
made parties, either as complainers or reſpondents. 
The omitting to call any one of them is fatal, 
and even a miſnomer has been held ſufficient to 
calt a complaint, although the counſellor to whom 
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it applied was ſo deſcribed as to leave no ſort of 
doubt of his being the perſon meant to be called. 
Mr. Wight, book 4. chap. 1. p. 338. 

By the ſtatute 16th George II. chap. 11. com- 
plaints againſt burgh elections muſt be made 
within two kalendar months after the annual elec. 
tion; and theſe are to be computed from the laſt 
ſtep of that election, although the wrong com- 
plained of ſhould have been committed at a more 
early period, and without the two months. 

It was formerly a matter of doubt and perplex- 
ity what was to be done, if the Court ſhould hap- 
pen not to fit till theſe two kalendar months were 
expired; but the act zoth George III., which al- 
tered the ſitting of the ſeſſion, remedied this in- 
convenience, by allowing complaints, in ſuch 
caſes, to be preferred to the Lord Ordinary upon 
the Bills, who, however, has no further powers 
than to receive the complaint, which will there- 
after lie over till the meeting of ſeſſion. 

The before mentioned ſtatute 16th George II. 
chap. 11. F 23. provides, that no perſon elected 
by a minority, ſhall, upon any pretence, preſume 
to act as a magiſtrate or counſellor, and that every 
perſon offending in this reſpect ſhall forfeit lool. 
Sterling, to be recovered by ſummary complaint 
at the inſtance of any magiſtrate or counſellor elect- 
ed by the majority, who {hall ſue for the ſame, 
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LXIV. Petition and Complaint of a magiſtrate 
elefled by the majority, againſt perſons elected 
by the minority, for acting as magiſtrates or 

counſellors, and thereby being liable in penal- 


ties, 


Tuis petition may reſume the ſet of the burgh; 
that on the day of election the perſons therein 
named, being a minority of the magiſtrates and 
council of the burgh, proceeded to the annual 
election of magiſtrates and counſellors, when they 
elected ſuch and ſuch perſons ; that theſe perſons 
have ſince repeatedly acted as magiſtrates and 
counſellors of the ſaid burgh. Then, after re- 
citing the clauſe of the ſtatute before referred to, 
the petition will conclude, that, under this ſtatute, 
the perſons ſo named have incurred the penalty of 

20 1]. Sterling each, and forfeited the fame to the 
complainers, for preſuming to act as magiſtrates 
and counſellors; although they had been elected 
into thele offices by a minority of thoſe having 
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right to vote in the election; and that the com- 
plainer, upon the day of election, being choſen pro- 
voit or magiſtrate of the burgh by a majority 
of thoſe having right to vote, had good title to 
inſiſt in the complaint, 

The petition will pray for 


warrant to ſerve in common form; that 
the perſons complained upon be or- 
dained to lodge anſwers within 30 days 
after ſervice ; and that the Court, upon 
advifing it, with or without anſwers, 
ſhould find that they have all and each 
of them forfeited to the complainer, 
the ſum of 100 l.; and decern againſt 
each of them for payment accordingly ; 
and find the petitioner entitled to his ex- 
pences. | | 


By the ſame ſtatute, 16th George II. chap. 11. 
§ 26. it is provided, that if the common clerk of 
any burgh neglect or refuſe duly to make out and 
gn a commiſſion to the commiſſioner elected by 
the majority, and affix thereto the ſeal of the 
burgh ; or ſhall make out and ſign a commiſſion 
to any other perſon, or afiix the common . ſeal 
of the burgh thereto, he ſhall, for every 
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ſuch offence, forfeit 500 1. Sterling to the com- 
miſſioner elected by the majority, and ſuffer im- 
priſonment for the ſpace of ſix kalendar months, 
and be for ever after diſabled to hold the office of 


common clerk of the burgh, as in he were naturally 
dead, 


* 


LXV. Petition and Complaint of the delegate 
from a royal burgh, againſt the burgh clerk 
refuſing to make out his commiſſion. 


Tas petition, after reciting the clauſe in the act 
of parliament, will mention, that upon ſuch a day, 
the complainer was, by a majority of the magiſ- 
trates and counſellors of the burgh, choſen dele- 
gate and commiſſioner for that burgh, to meet 
with the delegates of the burghs for the diſtrict, at 
the head or returning burgh, upon the day fixed 
to elect a burgeſs for repreſenting the diſtrict in 
parliament: That the clerk of the burgh complain- 
ed upon had not only negleQed or refuſed to make 
out a commiſſion in favour of the petitioner, al- 
though choſen by a majority of the magiſtrates 
112 
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and counſellors, and to affix the common ſeal of 
the burgh hereto; but in direct contempt and 
violation of the ſtatute, had made out and ſub- 
ſcribed a commiſſion in favour of another, and af- 
fixed the ſeal of the burgh thereto, although 
that other was only elected delegate by a mino- 
rity ; and that thereby he had incurred the penal- 
ties of the ſtatute. The minutes of the petition- 
er's election, as delegate, may be added as an ap- 
pendix to the petition. 


It will pray for warrant to ſerve as be- 
fore; to ordain the defender to lodge 
anſwers within 30 days after ſervice; 
and upon adviſing the complaint, with 
or without anſwers, to find that the 
ſaid has forteited to the com- 
plainer the ſum of 50 l. Sterling, and 
decern him to make payment thereof; 
and further, to find him liable in the 
other pains, penalties, and incapacities 
impoſed by the ſtatute, and to de- 
cern. 


Ihe ſame ſtatute, & 27, impoſes a like penalty 
of 5001. payable to the perſon elected commiſ- 
ſioner for the burgh, by any perſon other than the 
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common clerk of the burgh, who takes it upon 
him to act as ſuch in the election of a commiſſion- 

er to chooſe a burgeſs to ſerve in parliament, and 
makes out and ſigns or affixes the ſeal of the burgh 
to a commiſſion in favour of any other perſon than 
the commiſſioner appointed by the majority. 

If the commiſſion be made out to the proper 
commiſſioner or delegate, although ſigned by ano- 
ther perſon than the clerk of the burgh, no penal- 
ty is incurred; ſuch commiſſion, however, may, 
with propriety, be objected to as informal at the 
election of the burgeſs to ſerve in parliament. 
Mr. Wight, book 4. chap. 2. p. 364. 

By § 30. of ſaid ſtatute, the common clerk 
of the is burgh incurs the ſame penalty of 
500 l., impriſonment, and diſability, if he refuſe 
or negle& to return to the ſheriff or ſtewart, the 
perſon elected by the major part of the commiſ- 
ſioners aflembled, whoſe commiſſions are duly au- 
thenticated ; or if he return any perſon other than 
him who is ſo elected, the penalty to be recovered 
by the candidate elected, or his executors ; and 
by < 31. the ſheriff or ſtewart is liable in a penal- 
ty of 500 l. to the candidate returned by the clerk 
of the preſiding burgh, if he refuſe to annex to 
the writ ſuch return, or if he annex a return made 
by any other perſon, | 

By a ſtatute 22d George III. chap. 41. 1. it 
is enacted inter alia, that no commiſſioner, col- 
lector, ſuperviſor, gauger, or other officer, or per- 
ſon whatever, concerned or employed in the col- 
lecting, levying, or managing the duties of ex- 
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ciſe, or any branch or part thereof, nor any coms 
miſſioner, collector, comptroller, ſearcher, or o- 
ther officer, or perſon whatever, concerned or em- 
ployed in charging, collecting, levying, or ma- 
naging the cuſtoms, or any branch or part thereof 
ſhall be capable of giving his vote for the election 
of any knight of the ſhire, commiſſioner, citizen, 
burgeſs, or baron to ſerve in parliament, for any 
county, ſtewartry, city, burgh, or cinque port, or 
for chooling any delegate in whom the right of e- 
lecting members to ſerve for parliament in Scot- 
land is veſted, under penalty that the vote ſhall be 
held null and void; and every perſon ſo offending 
ſhall forſeit 100 l., one moiety to the informer, 
and the other to be paid in Scotland into the 
hands of the juitices of the peace of the counties 
or ſtewartries, to be applied to ſuch purpoſes as 
the juſtices, at their next general quarter ſeſſion 
of the peace for ſuch county, ſtewartry, or divi- 
ſion, ſhall think fit; and to be recovered by ſum- 
mary complaint at the inſtance of any perſon who 
ſhall ſue for the ſame ; and ſhall thereby become 
incapable of bearing any office of public truſt under 
the Crown, This diſqualification alſo continues 
for twelve months after theſe perſons ſhall ceaſe to 
hold or execute their offices. 
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LXVI. Petition and Complaint againſt a perſon 
holding office under the exciſe or cuſtoms, for 
voting at an election for a member to ſerve in 

Parliament, or election of a delegate. 


Arr reciting the clauſe in the ſtatute founded 
upon, the petition will mention the office under 
government held by the perſon complained of : 
That notwithſtanding this, he, as a magiſtrate and 
counſellor of the burgh, or freeholder of the 
county, within which the treſpaſs has been com- 
mitted, upon ſuch a day, preiumed to vote in the 
election of a delegate or burgeſs of the burgh, or 
member for the county, whereby he has not only 
forfeited the ſum of 50 J. Sterling to the com- 
plainer, and the like ſum of 501, to be be paid to 
the clerk of the juſtices ot peace of the county of, 
&c. to be diſpoſed of as they ſhall think proper, 
but is alſo diſabled from holding any office or place 
of truſt under his Majeſty, his heirs or ſucceilors ; 
and that the complainer has brought this adion to 
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have the offender found liable in the penalties and 
diſabilities before mentioned. 


peace for the county of 
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It will pray for ſervice againſt him per- 
ſonally, or at his dwelling place, if 
within Scotland, or if furth thereof, 
at the market croſs of Edinburgh, pier 
and ſhore of Leith; that he be ordain- 
ed to lodge anſwers within ſuch time 
after ſervice as the Court ſhall think 
proper to appoint ; and upon adviſing 
the complaint, with or without anſwers, 
to find, that he has, in terms of the 
above mentioned ſtatute, forfeited 
to the complainer the ſum of 50l. 
Sterling, and has alſo forfeited 501. 
Sterling more, to be paid into the 
hands of the clerk of the juſtices of 
„to be ap- 
plied and diſpoſed of as the ſaid juſtices 
ſhall direct, at the next general quarter 
ſeſſion of the peace to be held for the 
county, after the money thall be paid 
over to their clerk; and to decern him 
to make payment of theſe ſums accor- 
dingly; to find, that he has alſo in- 
curred the other diſabilities impoſed by 
the ſtatute; and, J4/ly, to find the 
complainer entitled to his expences. 
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A complaint of the ſame nature, under the ſame 
penalty and diſabilities, and to be recovered in 
the ſame manner, lies by the ſaid ſtatute George 
III. chap. 41. F 1. againſt a poſtmaſter, poſtmaſter 
general, or his or their deputy or deputies, or any 
perſon employed by or under him or them, in 
receiving, collecting, or managing the revenue of 
the poſt office, or any part thereof, or any captain, 
maſter, or mate of any ſhip, packet, or other veſſel, 
employed by or under the poſtmaſter or poſtmaſ- 
ters general, in conveying the mail to or from fo- 
reign parts, and againſt ſundry other public offi- 
cers, who ſhall vote for the election of any knight 
of the ſhire, commiſſioner, citizen, burgeſs, or 
baron, to ſerve in parliament, for any county, 
ſtewartry, city, borough, or cinque port, or for 
chooſing any delegate, in whom the right of e- 
lecting members for Scotland is veſted, 

The form of complaint in all theſe caſes may 
be ſuſficiently evident from the example already 
given, to be varied according to the circumſtances 
of the caſe. As the laſt quoted act limits no ſpe- 
cial time for ſervice, this remains with the Court 
to fix. 

Although the act diſqualifies the officers before 
mentioned, and others therein ſpecified, from vot- 
ing in the election of a knight of the ſhire, &c. it 
does not prevent them from acting as frecholders 
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in any other reſpect. They are therefore at liberty 
to vote even at a meeting for election in the choice 
of preſes and clerk, and in every queſtion rela- 
tive to the adjuſtment of the roll. The law may 
perhaps be in that reſpect defedive, but it can- 
not be extended beyond its enacting words. 
Wight, book 3. chap. 3. p. 278. 

It is provided by the laſt ſection in each of 
the ſaid ſtatutes 16. Geo. II. chap. 11. 22. Geo. III. 
chap. 41. and of 22. Geo. III. chap. 45. which 
reſtrains thoſe holding contracts for the public 
ſervice from voting or being elected, That no 
perſon ſhall be liable to any forfeiture or penalty 
thereby inflicted, unleſs a proſecution be com- 
menced within 12 kalendar months after ſuch per 
nalty or forfeiture ſhall be incurred. 


LXVII. Petition and Complaint in caſe ef For- 
ger: 


Tus petition is in name of the Lord Advocate 
for his Majeſty's intereſt, and of the private party 
againſt whom the crime is committed, with con- 
courſe of his Majeſty's Advocate. It is ſo much 
connected with the ſpecial circumſtances of the 
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caſe, that, in point of general form, the begin- 
ning and concluſion only could be given by way 
of example. The nature of the application, and 
mode of procedure, are already fo fully ſtated in a 
form of proceſs before the Court of Seſſion lately 
publiſhed, chap. 4. H 15. p. 171. that to ſay more 
upon 1t here would be ſuperfluous. 


LXVIIL Of Complaints ageinft members of Court, 
and others. 


Perrin and complaints are competent in ſun- 
dry other caſes againſt members of Court, perſons 
refuſing to obey the orders of Court, and fo forth, 
which depend entirely upon the ſtate of facts giv- 
ing riſe to them, and cannot admit of any general 
form. Theſe petitions are to be ſerved upon the 
perſons complained of, in order to be anſwered 
within ſuch time as the Court may appoint. In 
caſe of non-appearance aſter the petition has been 
ſerved, and ſometimes even at or betore ſervice, 
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where there is reaſon to believe that the defender 
will fly the kingdom to avoid the complaint, the 
Court are in uſe to grant warrant to macers and 
meſſengers to apprehend and bring before them 
the perſon or perſons accuſed, and if apprehended 
during vacation, to impriſon them till the Court 
ſit, or till they find caution under a ſuitable pe- 
nalty to fiſt themſelves at the bar againſt a certain 
day, and thereafter at all diets of Court, till the 
matter be diſcufled, 

Complaints are alſo by ac 25. George III. di- 
rected to be brought againſt agents and ſolicitors 
neglecting to take out annual certificates, and file 
memorandums in proceſſes wherein they act for 
purſuer or defender in expeCtation of gain, fee, 
or reward, Theſe complaints are at the inſtance 
of the Lord Advocate and Solicitor for ſtamp-du- 
ties, founded upon ſections 1, 3, 4, 7, and 29, of 
the act which they recite ; then pray for an order 
of ſervice, and to have it found, that the defender, 
by contravening, has forfeited the penalty, for 
which decreet ought to be given, with full coſts 
of ſuit, to be applicd in terms of the ſtatute. * 

Queſtions frequently come before the Court at 
the inſtance of perlons taken up and ſent to be 
foldiers under the comprehending act; and allo at 
the inſtance of maſters reclaiming their appren- 
tices who have been impreſſed into the fea ſervice 
during time of war, But ſuch queſtions are uſu- 
ally brought under diſcuſſion by bill of ſuſpen- 
fon and interdict, and not by any ſummary 
petition or complaint, which properly applies to 
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caſes only where members of Court arè concerned, 
unleſs where ſpecial ſtatute, as in matters of elee- 
tion, introduces that mode of application. 


LXIX. Petition of a creditor for warrant to ap- 
prehend his debtor, whom he believes to be in 
meditatione fugæ, il he find caution judicio 
ſiſti. 


1 


Unto the Right Honourable, c. 


"T var the petitioner lately commenced an aCtion 
at his inſtance before your Lordſhips, againſt — 
—, concluding, &c, (Here narrate the con- 
cluſions of the action, and any procedure which 
may have followed upon it, or the nature of the 
claim competent to the petitioner, if action is not 
yet commenced for payment.) 

That the ſaid having no property nor 
effects in this country, the petitioner is credibly 
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informed, and believes that he means to leave the 
kingdom, with intention of evading payment of 
the debt purſued for ; and thereby the petitioner 
is in danger of loſing the ſame, unleſs aided by 
your Lordſhips warrant to the effect after mentioned. 


May it therefore pleaſe your Lordſhips, to 


take the petitioner's oath, and upon 
his deponing to the verity of his debt, 
and the facts before ſet forth, to grant 
warrant to macers and meſſengers at 
arms, or other officers of the law, to 
ſearch for, ſeize, and apprehend the 
perſon of the ſaid —. wherever he 
can be found within the juriſdiction of 


the Court, and to incarcerate him in 


the next ſure priſon to the place where 
he may be apprehended, therein to re- 
main until he find caution judzcio ſiſti 


in the aforeſaid action, commenced at 


the petitioner's inſtance againſt him, 
and to continue in the kingdom for 
ſuch ſpace as your Lordſhips ſhall fix, 
that the petitioner may have an oppor- 
tunity to complete diligence upon his 
debt, in due courſe of law, 


According to juſtice, &c. 
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At moving of the petition, oath muſt be made 
before the Court by the petitioner or his agent, in 
the following terms: 


EDINBURGH, 17 


In preſence of the Right Honourable the 
Lords of Council and Seſſion, compeared 
, who being ſolemnly ſworn and in- 
terrogated, depones, That the debt ſtated in 
the petition is a juſt and lawful debt due by 
the perſon complained upon to the deponent, 
and that it is wholly reſting owing, and no 
part thereof has been paid by him to this de- 
ponent : That the deponent is informed, and 
believes his information to be true, that the 
ſaid is in meditatione fuge, and 
about to leave this kingdom; all which is 
truth as the deponent ſhall anſwer to God. 
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Having taken this oath, the Court will pro- 
nounce the following interlocutor: 
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| The Lords having adviſed this petition, 
| with the oath of the petitioner, they grant 
warrant to macers of Court, meſſengers at 
arms, and other officers of law, to ſearch 
for, ſeize, and apprehend the perſon of the 
ſaid wherever he can be found 
within the juriſdiction of this Court, and to 
incarcerate him in the next ſure priſon to 
the place where he may be apprehended, 
therein to be detained until he ſhall either 
pay to the petitioner his ſaid debt, or find 
ſufficient caution to continue in this king- 
dom for the ſpace of (40) days, in order 
that the petitioner may be enabled to com- 
plete his diligence upon the ground of debt 
mentioned in the petition, 


Applications of this kind, being competent be- 
fore the admiral and ſherift courts, magiſtrates of 
burghs, and Juſtices of peace, occur much more 
frequently there than in the Court of Seſſion; and 
in maritime queſtions before the admiral, ' caution 
muſt be found by the debtor, both de judicio ili, 
et judicatum ſolvi. 

I! he effect and import of the caution to be 
found pudicio ſiſti, was formerly matter of doubt, 
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| 

| but was fully explained in two caſes, 27th June, 
| and 4th July 1776, Tait againſt Lawſon; and 21ſt 
June 1776, Sir James Cockburn againſt Inglis, 

The cautioner muſt produce the debtor at all 
diets of Court, within the ſpace limited, or till 
decree be pronounced, when he ſhall be fo re- 
quired by the purſuer, who, or his procurator, 
muſt intimate, under form of inſtrument, when 
they want the debtor to be produced. It may be 
proper to have the debtor produced in Court be- 
fore aſking decree; and though this caution does 
not generally continue in force after decree, yet 
if before it application ſhall be made to the judge, 
and the purſuer or his agent emit an oath of cre- 
dulity, or bring other evidence that the debtor 
ſtill intends to leave the country in order to evade 
perſonal execution upon the decree when pro- 
nounced, he may be obliged, for preventing his 
evaſion of the law, to find caution of new, under a 
penalty equal to the debt, for continuing in the 
kingdom, even after decreet is pronounced; and 
if he fail or refuſe to comply, the judge may com- 
mit him to priſon during ſuch limited time as ſhall 
be neceſſary, till the creditor can obtain the uſual 
diligence of law upon his decreet, for enabling 
him to operate payment. 

In later caſes not colleQed, it 1s believed that 
warrant has been granted upon petitions of this 
kind, even after decreet extracted in the principal 
cauſe, ſo as to give time to raiſe diligence. 

Though it ſeems more regular, that alongſt 
with his petition the party ſhould allo produce his 
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grounds of debt when poſſeſſed thereof, yet the 
Court have found, that, in obtaining theſe war- 
rants, it is not neceſſary to produce evidence of 
the debt; the party only muſt ſwear to the exiſt- 
ence of his claim; nor is it neceſſary for the par- 
ty applying to ſwear that the alleged debtor is a- 
bout to fly on account of the particular claim: It 
is ſufficient that he is about to leave the kingdom; 
6th February 1782, Wright againſt Gemmell. It 
has been found alſo, that a warrant for incarce- 
rating the debtor as in meditatione fugæ may be 
executed on a Sunday, 16th January 1786, Kempt 
againſt his creditors; or within the limits of the 
ſanctuary, 10th February 1787, Park and Brown 
againſt Bennet. 

As to the endurance of the cautionry obliga- 
tion in this action, ſee further 24th June 1790, 
Brown and Company againſt Wilſon. 

Lord Bankton, book 1. tit. 10. & 100, is of o- 
pinion that the judge ought to oblige the obtainer 
of ſuch warrant to find caution for indemnifying 
the other party, in caſe the ſuggeſtion of an in- 
tended flight ſhall appear to have been calumnious. 
There is no doubt that a creditor applying for, 
and even the judge granting, this extraordinary re- 
medy, are liable in damages, if it has been with- 
out ſufficient cauſe, and irregularly obtained. Thus 

in a caſe, 2oth December 1789, Laing againſt 
Watſon and Mollieſon, damages were awarded a- 
gainſt both the judge and creditor incarcerator, 
for irregular interpoſition of a warrant in meditatione 
fuge ; the creditor not having ſworn to the a- 
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mount of his debt, and there being no evidence 

by previous examination of the debtor, or other- 

wiſe, that he intended to leave Scotland, nor any 

imitation of the time within which action was to 
be commenced againſt him. 

Though warrants of this kind may be conſider- 
ed as unfavourable reſtraints upon the liberty of 
the ſubjeQ, yet in England, where any encroach- 
ments ot that kind are moſt ſtrictly guarded againſt, 
a debtor ſued in a civil action for payment of 
debt, if the plaintiff is willing to make affidavit, 
or aſſert upon oath, that the cauſe of action a- 
mounts to 10 l. or upwards, may be arreſted and 
impriſoned, unleſs he put in ſubſtantial ſecurities ' 
for his appearance, called ſpecial bail, in oppoſition 
to general bail, which ſeems mere matter of form 
in actions where the damages are precarious. See 
Blackſtone, book 3. chap. 19. 
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LXX. Petition for warrant to record an entail. 


Unto the Right Honourable, &c. 


Taar, of this date, the petitioner executed a 
deed of entail of the lands and barony of , 
lying in the ſhire of , in favour of himſelf 
and the heirs male of his body, whom failing. the 
other heirs and ſubſtitutes therein mentioned, con- 
tain'ng the uſual prohibitory, irritant and reſolutive 
clauſes. 

That of ſame date with the entail, the peti- 
tioner executed a truſt diſpoſition of the ſaid lands 
and barony in favour of and others, as 
truſtees, for the purpoſes ſpecified in the ſaid truſt, 
and thereafter to convey the lands to the heirs of 
entail, appointed to ſucceed in terms of the fore- 
ſaid deed of entail, by proper diſpoſitions, contain- 
ing the prohibitory, irritant and reſolutive clauſes 
ſpecified in the ſaid entail, 


Summary Petitions. 269 


Theſe deeds are both herewith produced ; and 
the petitioner being deſirous to have the ſame re- 
corded in the regiſter of tailzies, conform to the 

directions of the act of parliament 1685, makes 

this application, in order that your Lordſhips may 
interpone your authority, and grant warrant for 
recording. 


May it therefore pleaſe your Lordſhips, to 
interpone your authority to the ſaid 
deed of entail and truſt diſpoſition, and 
grant warrant to the keeper of the 
regiſter of tailzies for recording the 
ſame in that regiſter, agreeable to the 
act of parliament 1685. 


According to juſtice, &. 


InTEtRLOCUTOR, 


The Lords having heard this petition, and 
the deed of entail, with the truſt diſpoſition 
therein mentioned, being produced, they 
interpone their authority thereto, and ordain 
the ſame to be recorded in the particular re- 
giſter kept for that purpoſe, in terms of the 

act 168%, and decern. 
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If the office of keeper of the record of tailzies 
ſhould happen at the time to be vacant, the Court, 
upon mention of ſuch circumſtance in the petition, 
will name a perſon for that purpoſe. It will be 
proper, in this caſe, to add to the prayer of the pe- 
tition: “ And in regard there is at preſent no 
« clerk to the regiſtration of tailzies, to authoriſe 
« and appoint to execute that office, for 
« this tailzie only.” And an addition in corre- 
ſponding terms will be made to the interlocutor. 

Where the entail and relative truſt diſpoſition 
(if any ſuch there be) have already been recorded 
in the books of Seſſion, or in any other record 
different from the regiſter of tailzies, an extract 
of them will be produced, and the petition ſhould 
pray to grant warrant to the clerks or keepers of 
their record for tranſmitting the principal deeds, 
and the ſame being produced, to grant warrant to 
the keeper of the record of tailzies to receive and 
record them. The Court will accordingly grant 
warrant, in the firſt place, for tranſmitting the 
principal deeds, which warrant being extracted 
and produced to the keeper of the regiſter where 
they have been ſo recorded, he will deliver them 
up, taking a receipt upon, and keeping the war- 
rant as his authority. When got, they muſt be 
lodged with the clerk to the petition, and a note 


at fame time put into the Preſident's box, men- 
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tioning that the deeds are produced, and praying 
his Lordſhip to 'move the Court to grant warrant 
to the keeper of the regiſter of tailzies for receiving 
and recording them, conform to the prayer of the 
petition. Then the petition, after paying the u- 
ſual dues of inrolment, having been added by the 
Preſident's clerk to the ſummar roll, will be called 
next day, or on Saturday, and an interlocutor 


pronounced, in ſimilar terms to the one before ſet 
down. 


* 


Of Petitions for getting up principal deeds from 


the record. 


Ax inſtance of this kind has juſt been mention- 
ed in the caſe of tailzies. Applications of like 
form occur for warrant to the Lord Clerk Regi- 
ſter, or his deputes, and to ſheriff clerks, &c. to 
tranſmit principal deeds from their records, to be 
produced in procefles of reduction improbation, ' 
and for warrant to the clerks of Seſlion to tranſmit 
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back theſe deeds to be replaced in the regiſters 
offices from whence they came, after the purpoſes 
of producing the principals have been attained. 
Such warrants, however, are frequently granted 
of courſe, by Ordinaries in proceſſes of reduction 
depending before them, upon motion made to 
them from the bar, without any formal petition 
to the Court for that effect. | 

Settlements, and other writings, regiſtered in 
the books of Seſſion, remain with the keepers of 
the records, who only give out extracts or copies 
authenticated as genuine by one of the principal 
clerks of Seſſion, as deputes of the Lord Clerk 
Regiſter ; but when effect is to be given to thefe 
deeds in England or abroad, it is neceſſary that 
the principal deeds themſelves be produced in the 
courts there. Before theſe can be got up, an a& 
and warrant for that purpofe muſt be obtained up- 
on a petition to the Court of Seſſion, whereof an 
example follows. 
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* 


LXXI. Petition for warrant to get up from re- 
cord a principal deed, to be produced in ano» 
ther country, upon finding caution to replace 
it within a certain ſpace. 


Unto the Right Honourable, &c. 


Tur the late , the petitioner's brother, 
who died vpon the day of , by his 
laſt will and teſtament, dated the day of 
—— that year, named the petitioner his ſole 
executor and intromitter with his effects and debts 
wherever ſituated, under certain conditions therein 
ſpecified. There being others intereſted in this 
ſettlement, the petitioner thought it his duty to 
put the ſame upon record, and it 1s accordingly 
regiſtered in your Lordſhips books (office ) 
the —— day of 1 

Beſides the effects belonging to the ſaid 


in this country, there were conſiderable debts due 
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to him in the Eaſt Indies, where he had for ſome 
time reſided, and particularly a large debt due by 

The petitioner has lately concluded a tranfac- 
tion with a gentleman in this country for a fale 
of the above debt, the conveyance to which, it 
is propoſed, ſhall be executed in the Engliſh form; 
but it is judged neceffary that before executing 
ſuch conveyance, the will of ——- ſhall be record- 
ed in the prerogative court of Canterbury ; and 
as the original will muſt be there produced, the 
purpoſe of this application is to obtain your Lord- 
ſhip's authority for getting it up from the re- 
cord. 

The petitioner underſtands it is cuſtomary, in 
ſimilar caſes, to give an obligation, that the deed 
ſhall be returned, under a penalty, with which 
condition he has no objection to comply. 


May it therefore pleaſe your Lordſhips, to 

grant warrant to, and authoriſe the 
clerks of Seſſion, in whoſe office the 
above will is recorded, to deliver up 
the ſame to the petitioner for the pur- 
poſe before mentioned, upon his leav- 
ing a copy thereof ſigned, with a re- 
ceipt, and obligation to return the prin» 
cipal within a reaſonable time, under 
ſuch penalty as your Lordſhips ſhall 
think proper. 


According to juſtice, &, 
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INTERLOCUTOR. 


The Lords having heard this petition, 
they grant warrant to, and authoriſe the 
clerks of Seſſion, in whoſe office the teſta- 
ment above mentioned is recorded, to deli- 
ver up the ſame to the petitioner for the pur- 
poſe above mentioned, upon his leaving a 
copy thereof ſigned, with a receipt, and ob- 
ligation to return the ſaid teſtament to the 
record, on or before the day of 
next, under the penalty of 5 oO l.) by and 
attour performance; which copy, with the 
ſaid obligation, are to lie in the clerk's 
hands, with the extract of this warrant, till 
the aforeſaid teſtament is reproduced. 


Of Petitions concerning faftories. 


Tussz have neceſſarily been treated of already 
in part under the firſt two chapters, fo far as the 
| M m 2 
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ſubje& then led. It will be proper now to pro- 
ceed to examples in ſome other caſes, falling un- 
der the acts of ſederunt which could not former- 
ly be taken notice of. 


LXXII. Petition for a Faflor loco tutoris to a 
- pupil. 


UNTo- THE RIGHT HONOURABLE 


The Lords of Council and Seſſion, 
The PETITION of = 


the deceaſed , and 
decegſed , and 


eldeſt ſon and heir of 
, relift of the ſaid 


their attorney ; 


HUMBLY SHEWETH,, 


"Tram the faid died in the month of 
laſt, after executing a laſt will and teſtament, 
whereby the ſucceſſion of his moveable eſtate in 
England, as well as of his landed eſtate in that coun- 
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try, will no doubt be regulated. But he had alſo 
right to conſiderable ſums, by virtue of heritable 
bonds and other real ſecurities in this country, re- 
ſpecting which his teſtament is altogether ſilent. 
It is indeed apprehended, that as heritable debts 
ſecured by infeftment in Scotland, could not be 
conveyed by will, ſo, in regard to theſe, he muſt 
be conſidered as having died inteſtate, and the 
ſucceſſion of them will devolve upon the petitioner, 
his eldeſt ſon and heir. 

The petitioner being under age, and reſident 
in England, it is neceſſary to have a proper perſon 
appointed for managing his affairs in this country. 
In that view, the petitioners apply to your Lord- 
ſhips for the nomination of a factor loco tutoris, 
and they would ſuggeſt „who was agent 
for the faid deceaſed in this country, and 
perfectly acquainted with all his concerns here, as 
a proper perſon to diſcharge the office. 


May it therefore pleaſe your Lordſhips, to 
nominate and appoint the ſaid 
to be factor, loco tutors, for the peti- 
tioner , with the uſual powers, 
and in terms of the act of ſederunt, he 
finding ſufficient caution before extract. 


According to juſtice, &c. 
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Petitions to the Court for the appointment of 
factors, of which the above may give ſome gene- 
ral idea, are authoriſed, by act of ſederunt 13th 
February 1730, in the caſe of pupils not having 
tutors, and of perſons abſent that have not ſuffi- 
ciently empowered others to act for them, or who 
are under ſome temporary incapacity to manage 
their own eftates, to the end that the eſtates of 
ſuch pupils or perſons may not ſuffer in the mean 
time, but be preſerved for their behoof, and of 
all having intereſt therein; and ſundry roles for 
the factor's management are laid down by this 
act of ſederunt. Applications under it are alſo in 
uſe for factors, loco tutoris, to manage the eſtates 
of lunatics, and of pupils where the tutors and' cu- 
rators named have not accepted, or where the 
tutor in law is incapable of acting, under age, or 
abroad ; but the a& does not extend to the caſe 
of minors puberes, who can chooſe curators for 
themſelves. In all theſe, the particular circum- 
ſtances of the caſe will be narrated, ſo as to found 
regularly the application. 

It may be proper to obtain from the pupils two 
neareſt relations, by the father and mother's ſide, 
a written conſent, and to make them parties con- 
curring in the petition : at leaſt, where they do 
not concur, intimation mult be made to them un- 
der form of inſtrument, that they may have an 
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opportunity of ſtating any relevant objections; as 
to which, ſee 19th January T7900 Wn, No. 
16.1 Faculty Collection. 

The uſual previous en at moving of 
fuch petitions, appointing intimation, is in theſe 
terms: | 


INFTERLOCUTOR. 


The Lords having heard this petition, 
they appoint the ſame to be intimated to all 
having intereſt, by affixing copies thereof 
upon the walls of the Inner and Outer Houſe 
for 10 days, and allow all concerned to give 
in anſwers or objections thereto, if they 
think proper; and at ſame time, ordain this 

petition. and deliverance thereon to be duly 
ſerved upon the next of kin to the minor 
on the father and mother's fide, and allow 
them to give in anſwers or objections there- 
to, within days after ſervice; and 

when ſaid intimation is made, and the days 
of ſervice elapled, declare they will reſume 
conſideration of the petition. 


If the defire of the petition be finally granted, 
the following interlocutor will be pronounced. 


| 
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The Lords having heard this petition, xc. 
they nominate and appoint —— to be fac- 
tor, loco tutoris, to the ſaid ——, with 
the uſual powers, he finding caution before 
extract, in terms of the act of ſederunt, 


In the caſe of perſons who are of age being ab- 
ſent, without having left powers with any per- 
ſon to act for them, or otherwiſe unable to at · 
tend to the management of their affairs, it is u- 
ſual, upon the ſame act of ſederunt, to apply, by 
petition, that a curator bonis, or interim factor, be 
named. The general form of application is the 
ſame, varied only by ſtatement of the circumſtan- 
ces which give riſe to it; and that intimation to 
the neareſt of kin on each fide, ſeems only neceſ- 
fary in the caſe of pupils. 

An inſtance ſhall be given of an application for 
an interim factor. | 
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LXXIII. Petition for appointment of an interim 
far, at the inſtance of ſome of the younger 
children of a perſon deceaſed, where the two 

eldeſt ſons were abroad. 


Unto the Right Honourable, Qc. 


'T nar the ſaid 


died upon the — laſt, 


leaving iſſue „ and „and the petition- 
ers. | 
The ſaid and „the · two eldeſt ſons, 


are at preſent both abroad, (mentioning their 
different ſtations and employments.) 

The repoſitories of the ſaid deceaſed 5 
(the father) were ſealed up after his death, in 
preſence of (one of the preſent bailies of the 
city of (Edinburgh,) and upon the laſt, 
they were opened, in preſence of the ſame gentle- 


man, but no ſettlement or will was found. 
Nn 
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The eſtate of the ſaid deceaſed conſiſted 
partly of heritable, and partly of moveable ſubjects; 
but whether theſe ſubjects may be ſufficient to anſwer 
the debts due to him, is, at preſent, to the petitioners 
totally unknown. It therefore occurred to them, as 
for the benefit of all concerned, that a factor ſhould 
be appointed by your Lordſhips, to manage .he 
defunQ's eſtate, in terms of the act of ſederunt, 
13th February 1730, until it appear whether 
— his eldeſt ſon ſhall think it proper to repre- 
ſent his father, or give directions for following 
other meaſures with regard to the heritable ſub- 

jects. 
I! his meaſure muſt certainly be attended with 
beneficial conſequences, not only to the children, 
but even to the creditors. It is of little impor- 
tance to the petitioners, with whom the manage- 
ment be entruſted, provided he be qualified for 
the office, and find ſufficient caution ; but as they 
have full confidence in , they beg leave to 


ſuggeſt him as a proper perſon to be appointed 
factor. 


May it therefore pleaſe your Lordſhips, to 
appoint the ſaid —— to be factor up- 
on the heritable and moveable eſtate of 
the ſaid deceaſed, with the u- 
ſual powers. e 


According to juſtice, &c. 
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Where a factor has been appointed in any caſe 
under the act of ſederunt, the Court ſometimes 
grant warrants upon him, for ſums, in name of 
aliment, or otherwiſe, in conſequence of ſummary 
petitions, at the inſtance of relations, or others 
intereſted in the funds under his management. 
Theſe require no form other than a narrative of 
the factory and circumſtances upon which the ap- 
plication is founded. They will, of courſe, be 
previouſly intimated to the factor, and granted, if 
he ſtates no objection. 

If, from any turn of affairs, the continuance of 
the factory becomes unneceſlary or inconvenient, 
the Court, upon good cauſe ſhewn, may recall it. 
An inſtance of this kind has been already given 
under Chap. I. No. 9. in the caſe of a factor upon 
a bankrupt eſtate, which may render a particular 
example here unneceſſary. The petition will nar- 
rate the factory, with the reaſons which incline 
parties to diſcontinue it, and pray that the Court 
would recall the faQtory, and grant warrant for 
delivering up the petitioner's bond of caution. 
If the factor has had any intromiſhon, he ſhould 
alſo produce his accounts, and crave to have them 
audited; or, at leaſt, he ſhould produce a dif- 
charge from the parties intereſted, and conſent by 
them, to have his factory recalled. But, in ge- 
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neral, it may be obſerved, that when a faQory 
has once been granted and accepted of, it will 
not be recalled without fufficient reaſon. 

After the factor has executed the buſineſs en- 
truſted to his management, he may petition the 
Court for exoneration, producing, at ſame time, 
his accounts and vouchers. 


LXXIV. Petition for exoneration of a factor. 


Tas petition will narrate the factory, with the 
petitioner's intromiſhons and management under 
it ; that having fulfilled the intention of granting 
it, he now produces his accounts, with the vou- 
chers, in order to have them audited, and is de- 
ſirous to be exonered, upon paying over to thoſe 
having intereſt, or conſigning the balance due by 


N Ihe petition may then conclude to this ef- 
ect: ; 
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May it therefore pleaſe your Lordſhips, 
to exoner and diſcharge the petitioner 
of his whole intromiſſions and manage- 
ment, in conſequence of the above fac- 


tory, upon payment or conſignation of 
the balance of due by him, 


conform to the ſaid accounts, but de- 
ducting therefrom the expence of ob- 
taining and extracting decreet of exo- 
neration in his favour; and to grant 
warrant to, and ordain the clerks of 
Seſſion, to deliver up the petitioner's 
bond of cautionry; or to remit to the 
Lord Ordinary upon the bills for this 
week, or any other of your Lordſhips 
number, to audite and ſettle the peti- 
tioner's accounts, with power to exo- 
ner him and his cautioners of the ſaid 
factory, and otherwiſe to do in the 


premiſes as to his Lordſhip ſhall ſeem 
proper. | 


According to juſtice, &c. 


Frequently the petition prays only for a remit 
to the Ordinary to inquire into facts, and report; 
but it ſhortens procedure, and faves trouble both 


286 Summary Petitions, 


to the Court and to parties, when the Ordinary, 
upon proper inveltigation, has power at once to 
exoner ; though ſome, for greater ſolemnity, pre- 
fer an exoneration by the Court. If the faQtor 
has been appointed to recover funds belonging to 
creditors, in the courſe of a proceſs of multiple- 
poinding, or other proceſs before the Court, the 
petition ſhould pray for a remit to the Ordinary 
in that proceſs. It ſhould alſo be intimated to all 
concerned, or their agents. 

If the prayer is ſpecial, as 1n the above petition, 
the Court will probably remit to the Ordinary, 
with powers to audite and exoner, as prayed for ; 
otherwiſe they remit to his Lordſhip to inquire in- 
to facts, and report; and when he has ſo report- 


ed, they will pronounce the following interlocu- 
tor. 


Upon report of Lord — „ and hav- 
ing reſumed conſideration of this petition, 
the Lords approve of the petitioner's ac- 
counts, exoner him of his factory, and grant 
warrant to, and ordain the clerks of Seſſion, 
their deputes or ſubſtitutes, in whoſe hands 
the bond of cautionry granted for the peti- 


tioner does lie, to deliver up the ſame to 
the petitioner, | 


What further relates to form in theſe petitions, 
is exaQly the ſame as in petitions for exoneration 


3 
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of purchaſers of bankrupt eſtates, concerning 
which fee Chap. I. No. 25. 


LXXV. Curator ad lilem. 


Donmo the courſe of proceedings before the 
Court, where an aQion is purſued or defended by 
minors without curators, or againſt their curators; 
or by a wife, where her huſband is abſent, or re- 
fufes to concur, it becomes neceflary to appoint a 
curator ad litem, who does not find caution, as 
he has no intromiſſion or management, and has 
no other concern than that the procels be regularly 
carried on, a curator may be thus appointed to the 
minor, upon application of his adverle party; or, 
the judge himſelf, ex officio, where neither party 
applies, can appoint ſuch curator, in order that 
the proceedings may be regular; at any rate, a 
formal petition to the Court is unneceſſary; but 


Y | 
288 Summary Petitions. 


at firſt calling of the cauſe, or indeed at any pe- 
riod of it, the judge, upon a motion from the 
bar, will appoint a curator ad lilem, either for 
purſuer or defender, and the propoſed curator 
ſhould be preſent at the time, to give his oath, 
which the judge will adminiſtrate. A ſhort mi- 
nute of this appearance will be made by the clerk 
of proceſs, and ſubjoined thereto an interlocutor 
in theſe or ſimilar terms: 


The Lord Ordinary having heard what is 
before ſtated, nominates, authoriſes, and ap- 
points the faid to be curator ad [item 
to the (defender) and he, the curator, 
being preſent, gave his oath de deli. 


Then the proceedings go on after the uſual 
form, in name of the party, and his or her cura- 
tor ad lilem. 

It only remains, according to what was before 
propoſed, to give ſome examples of petitions for 
admiſſion to public offices connected with the Court, 
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il 


LXXVI. Petition to be received to trials, and 
admitted as an advocate. 


Unto the Right Honourable, c. 


Tnar your petitioner having, for ſeveral years 
paſt, applied to the ſtudy of the civil law, and of 
the municipal laws of this kingdom, in order to 
qualify himſelf for ſerving in the ſtation of an ad- 
vocate, and being now deſirous to be admitted to 
enter upon that office, is willing to undergo the 
trials preſcribed, 


May it therefore pleaſe your Lordſhips, to 
remit to the Dean and Faculty of Ad- 
vocates to take trial of your petitioner's 

ſkill in law, in the uſual way, and to 
report. 


According to juſtice, &c. 
Oo 
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This may be ſigned either by the petitioner, or 
one appearing as counſel for him, and two copies 
put, before 12 noon one into the Preſident's box, 
the other into the box of any of the principal 
clerks of Seſſion, It will, of courſe, be moved 
next day amongſt the ſingle bills, 


1ſt INTERLOCUTOR, 


The Lords having heard this petition, 
they remit to the Dean and Faculty of Ad- 
vocates to take trial of the petitioner's {kill 
in law, in the ordinary way, and to report. 


Application is then made to the Dean of Facul- 


ty, who writes the following deliverance upon the 
petition. 


The Dean of Faculty remits the petition- 
er to the private examinators on the civil 
law, to aſſign him a day for his trial there- 
on, he having promiſed, on his honour, to 
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thereof, and producing to the examinators 
evidence of his being 21 years of age, and 
to report. 


The candidate having applied to his private ex- 
an inators upon the civil law, they write the fol- 
lowing deliverance, 


The private examinators on the civil law, 
aſſign the petitioner the —— ſtant for the 
diet of his examination on ſaid law. 


At this time, the candidate pays 31. 3 8. of ad- 
miſſion money to the Keeper of the advocate's li- 
brary; and, before being admitted to trials, he 
muſt conſign 150-1. Sterling in the hands of the 
treaſurer of the ſociety, which is not returned, 
even though the candidate upon trial ſhould be 
rejected, as 1t is ſtill open to him to apply again 
at any time afterwards, The amount of entry- 
money, as it preſently ſtands, is fixed by act of 
ſederunt, 8th July 1790. 

Oo2 


give no treat or entertainment on account 
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After having undergone private trials, if the 
candidate is approven of, the following delive- 
rance is ſubjoined, and ſigned by all the exami- 
nator s. 


The private examinators on the civil law 
having taken trial of the petitioner's {kill in 
ſaid law, find him ſufficiently qualified, and 
recommend him to the Dean for his licence 
to proceed to the farther parts of his trial. 


Betwixt the time of the civil and Scots law 
trials, a year muſt intervene ; then the candidate, 
of new, applies to the Dean of Faculty, who ſub- 
joins to the above deliverances upon the petition, 


The Dean of faculty remits the petitioner 
to the private examinators on the Scots law, 


to take trial of the petitioner's {kill in ſaid 
law, 


Then the private examinators on the Scots law 
aſſign a diet for his examination upon that law; 
after which, if they find him duly qualified, they 
ſign the following report: 


The private examinators on the Scots law 
having taken trial of the petitioner's {kill in 
ſaid law, find him ſufficiently qualified, and 
recammend him to the Dean of Faculty to 
aſſign him a ſubje& for his public examina» | 
tion. 
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This ſubjeQ is not matter of choice, but is gi- 
ven out progreſſively to different candidates in the 
courſe of the pandects, The candidate then com- 
poſes a Latin theſis, which, after being authoriſed 
by the Faculty, he prints, and diſtributes on a 
morning, betwixt nine and ten, at the bar of the 
parliament houſe ; a day is next aſſigned for his 


public examination, and intimated, by advertiſe. 


ment upon the walls of the parliament houſe, 
This examination uſually takes place in the advo- 
cates library, when the examinators attack, and 
the candidate defends his theſis. Having under- 
gone this laſt part of trial, he appears before tlie 
Lords on a morning at fitting down of the Court, 
and according to the uſual form, reads out ſome 
text of the civil law, upon which he makes a ſhort 
commentary, is admitted by the Court, in conſe- 
quence of the reports upon his petition, gives his 
oath de fideli in preſence ; and before putting on 
his gown, takes the oaths to government, in pre- 
ſence of the Ordinary for the Outer Houſe. 

It belongs to the keeper of the advocate's li- 
brary to write the original petition, and he alſo 
aſſiſts the candidate in the uſual points of form to 
be gone through. 
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* 


LX XVII. Petition to be received to trials, and 
admitted as an agent, 


- Unto the Right Honourable, &c. 


Tuaar the petitioner having ſerved —— (writer 
to the ſignet) as an apprentice, for five years, 
which he inſtructs by diſcharged indentures here- 
with produced, is now deſirous of being admitted 
an agent or ſolicitor before your Lordſhips, in 
terms of the acts of ſederunt, toth Auguſt 17 54, 
and 11th March 1772. 


May it therefore pleaſe your Lordſhips, to 
remit to the preſes and examinators of 
the ſociety of agents or ſolicitors in this 
Court to take trial of the petitioner's 
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qualifications; and on their reporting 
that he is qualified, to admit and in- 


roll him as an agent or ſolicitor in the 
uſual manner. 


The above petition, which is ſigned by the 


party, does not need to be printed nor intimated. 


It is ſufficient that a written copy be given in to 


the Preſident's box, and another to any of the 


clerks of Seſſion, after paying the clerk's dues, 
and getting them marked thereupon as uſual. The 
act of ſederunr, ioth Auguſt 1754, requires, that 
the petitioner, prior to his application, ſhall have 


ſerved as clerk or apprentice to a writer to the ſig- 


net, or as fecond clerk to an advocate, or as clerk 
to an agent or ſolicitor duly admitted for the 
full term of five years; or ſhall have ſerved as 
clerk to one of the ordinary Lords of Seſſion, 
or ſerveq one of the principal clerks of Seſſion, or 
the extraCtors, as their ſervant, for the term of five 
years, and ſhall have ceaſed to be ſervant to them, 
The petition therefore will vary in this reſpe&, 
according to the candidate's former ſtation. 


* 
— . 3 — 
— j—— —— 
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iſt INTERLOCUTOR. 


The Lords having heard this petition, 
they remit to the examinators, appointed by 
the ſociety of agents, to take trial of the pe- 
titioner's qualifications, in terms of the a& 
of ſederunnt, and to report, | 


This petition, with the remit, being lodged 
with the clerk of the ſociety, an inquiry is firſt 
made by them into the petitioner's moral charac- 
ter, which, if it turn out ſatisfactory, a meeting 
is next called of the examinators appointed for the 
year; and if, after trial, the petitioner be found duly 
qualified, they ſign a report, to that purpoſe, 
upon the petition, which is again lodged with the 
clerk of Seſſion to whom it was firſt given in. A 
note at ſame. time is put into the Preſident's box, 
narrating the petition and remit, that the peti- 
tioner, after examination, has been found duly 
qualified, therefore praying that his Lordſhip may 
move the Court to reſume conſideration of the pe- 
tition, and admit the petitioner. This note, of 
courſe, will be moved next day after the ſingle 
bills, when the report upon the petition being 
read by the clerk, the intrant agent, who muſt be 
preſent, is required to give his oath de „deli, 
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which is adminiſtered in preſence of the Lord Pre. 
ſident, and having ſworn, the Court admit him in 
theſe terms: 


— 


2d Interlocutor admitting an agent. 


The Lords having heard the above report, 
and the petitioner having given his oath de 
deli adminiſtratione at the bar, they admit 
him an agent or ſolicitor before the Court, 
and ordain his name to be added to the roll 


of agents, and inſert in the books of ſede- 
runt. 


He then takes the oaths to government before 
the Ordinary in the Outer Houſe; after which 
he takes out from the ſtamp- office a blank licence, 
paying a duty of 31. if the agent reſides in the 
ſuburbs, or 51. if he reſides within the city of 
Edinburgh. This licence he gives to a perſon 
appointed under the clerks of Seſſion, who fills up 
his name, with the period of the licence, and in- 
rolls him, receiving one ſhilling additional as the 
dues of inrollment. The licence muſt be renewed 
annually, 

Beſides the expence of the licence, the agent 
pays 1 l. 18. to the macers, as dues of entry; 


28, 6d. to the clerk who takes his oaths to go- 
P p 
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vernment; 1 L. 38. 6d. of dues to the keeper of 


the ſociety-hall and clerk to the agents; and if he 
becomes a member of their incorporation (which 


is optional), he pays betwixt 5 1. and 61. more. 


LXXVIII. Petition, to be remitted to trials, and 
admitted as a Notary. 


Beronz offering this petition, ** muſh 
be made to the clerk for admiſſion of notaries 
who furniſhes a letter of preſentation from his 
Majeſty to the Court of Seſſion, conſtituting the 
intrant a notary during life, with the uſual caſu- 
alties and privileges thereto belonging, provided 
their Lordſhips, upon examination, find him pro- 
perly qualified for the office. 'Lheſe letters of pre · 
ſentation, in the King's name, are ſigned, and 
iſſued, as matters of courſe, by the clerk, who al- 
o makes out and preſents the petition; ſo that a 
particular example here is unneceſſary. 
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The petition ſets forth, that the petitioner hav- 
ing ſpent part of his time in ſtudying the laws, 
forms, and practices of this kingdom, is now in- 
clined to exerciſe the office of a notary public, 
and produces his letter of preſentation, with a 
certificate of his character and education; there- 
fore prays that he may be taken under trials, and 
admitted, upon being found duly qualified; and 
that warrant be granted to the clerk for the ad- 
miſſion of notaries, to mark his protocol, receive 
his caution, and take his oath de fideli. 

The certificate of the intrant's good charactet 
and education to be produced with the petition 
and preſentation, muſt be atteſted by an advocate 
and writer to the ſignet. The mode of applica. 
tion, trial, and certificate, to be obtained, are 
particularly directed by act of ſederunt, zoth July 
1691. 

4 copy of the petition is put into the Lord 
Preſident's box, and moved next day with other 
ſingle bills, when the following interlocutor will 
be pronounced. 


InTERLOCUTOR, 


The Lords having conſidered this peti- 
tion, they remit to this and next week's Or- 
dinary on the bills, to take trial of the peti- 
tioner's qualifications, and to report. 

Pp2 
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In practice, theſe Ordinaries never now exa- 
mine themſelves, but remit to two writers to the 
ſignet to do ſo; and they are again named from a 
liſt of ſix given by the intrant to the clerk for ad- 
miſſion of notaries. 

When a report is obtained finding him duly 
qualified, a note muſt then be put into the Preſi- 
dent's box, to reſume conſideration of the peti- 
tion; whereupon the n interlocutor will be 
pronounced. 


ad Interlocutor after report. 


The Lords having heard the above remit 
and report, they admit the petitioner to the 
office of a notary public, and remit to the 
clerk to the admiſſion of notaries to mark his 
protocol, receive his caution, and take his 


oath de fideli adminiſtratione. 


After having been thus admitted, the intrant 
gives his oath before the clerk to the admiſſion of 
Notaries, gets another to enact alongſt with him 
as cautioner in the clerk's books, and receives his 


enn AM ad nm LY as ho a 
»” 
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commiſſion, with a protocol, which, ſince the 
eſtabliſhment of public records, has been but lit- 


tle uſed by notaries. He mult alſo qualify to go- 


vernment, either at or within fix months at far- 
theſt, from the time of admiſſion. 

The whole dues of entering notary amount to 
i71. 17 8. Sterling; and the clerk to the admiſſion 
of notaries uſually manages the ſeveral points of 
form ; ſo that the intrant has no trouble in this 
reſpect, except procuring his own examinators, 
and the certificate of his character. 


Under this, and the three preceding chapters, 
have now been given examples of ſuch incidental 
and ſummary petitions as occur before the Court 
of Seſſion, in the uſual run of practice; and it is 
hoped, that few or no caſes of any conſequence 
have been omitted. To offer, however, examples 
for each minute difference in point of form, ariſ- 
ing from ſpecial circumſtances, was not intended, 
and if they could have been given, muſt have 
drawn out the ſubje& to greater length than was 
proper or requiſite, When the general courſe of 
practice is known, it will eaſily be adapted to al- 
terations which may frequently take place from 
new facts and contingencies in the various occur- 
rences of buſineſs. 
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Soujething; pethipe might have been added by 
way of appendix, concerning petitions of appeal; 
and the form of ſerving them, as bearing al 
affinity to the preſent matter ; but that becomes 
unneceſſary, ſince theſe will be found already 
treated of in the laſt edition, pages 305, &c. of 
the office of a notary. 


Nn 
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ADDEND 4. 


Page 15. Inſtead of the laſt line or ſentence, 


fay—1n the former caſe, the petition, after nar- 
rating the factory at firſt granted, with thoſe cir 


cumſtances which now render this application pro- 
per, will pray, that the ſequeſtration may be re- 
called, the faQtor's accounts audited, or a remit 
made to an Ordinary for that purpoſe, and warrant 
granted for delivering up the factor's bond of cau- 
tion. An example of the other caſe follows. 


Page 125. After the interlocutor upon Ne. 
XXXIV. add—By F 18th of the late bankrupt 
act, the truſtee muſt find ſecurity for his intro- 
& miſhons and faithful management, unleſs the 
© ſame be diſpenſed with by four-fifths in num- 
© ber and value of the meeting; the ſaid diſpen- 
„ ſing reſolution to be always engroſſed in their 
© minutes,” 


Page 56. line 1. for 51, read one fifth, 
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